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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THEODORE GRANIK and 
WILLIAM H. COOK, 


Appellants, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Case Nos. 13, 730 
Appellee. 13, 731 
TELRAD, INC. 
WMFJ, INC. 
WCOA, INC. 


W. WRIGHT ESCH, 
ADELAIDE B. ESCH, and 
LOUIS OSSINSKY, SR., 


Intervenors. 


~~ ee ee eee ee Se See ee” ee” ee” Se” ee” ee ee “eee” Se” 


STIPULATION 
I. Counsel for appellants, appellee and intervenors héreby 
stipulate that the following are the issues presented in the above- 
captioned proceedings: 

1. Whether, when it has been determined that a party 
has standing to protest under Section 309(c) of the Communica- 
tions Act and proceedings based on such Protest have been 
commenced before the Commission, that party may lose its 
standing and the Commission terminate the proceedings in the 
manner it did here. 

2. Whether, when standing to protest a transfer is 
based on the existence of an alleged option agreement, protes- 
tant loses his standing to protest and the Commission may 
dismiss the protest and terminate the protest proceeding, as 
it did here, when a state court of original and competent 
jurisdiction in which protestant had instituted proceedings 
for legal and equitable relief based on said agreement has 
held that the alleged option agreement was not and is not a 


2 
valid and binding contract as to any of the parties, notwith- 
standing the fact that the Court's order is appealable and is 
being appealed. 

3. Whether the Commission properly disposed of the = 
allegations in the protest on the merits without holding an : 
evidentiary hearing with respect to these watvern” 

4. Whether appellants have standing to appeal from 
the Commission's actions. 

Il. Counsel for appellants, appellee and intervenors further Z 
stipulate that the appellants will serve and file their briefs on or be- 
fore July 1, 1957; that appellee and intervenors will serve and file 
their briefs on or before August 5, 1957; that appellants will serve 
and file their reply brief, if any, on or before August 23, 1957; and 
that the printed Joint Appendix shall be filed on or before August 23, 
1957. References to the record appearing in the various briefs of the 
parties shall be to the page numbers in the original record certified 
to this Court; and in the printing of the Joint Appendix there will be 
set forth, in addition to the consecutive numbering of the pages of 
the Joint Appendix, the original record page numbers in bold'type and 
indented in a manner which will render it convenient for the Court to 


locate the pages referred to in the briefs. 





Richard A. Solomon, 

Assistant General Counsel, 

Federal Communications Commission 
Counsel for Appellee 


Paul Dobin, Esq. 
Counsel for Appellants 


William C. Koplovitz, Esq. 
Counsel for Intervenors - ° 
Telrad, Inc., and 
WCOA, Inc. 


1/ Appellee and intervenor reserve the right to argue that this issue 


is not properly before the Court. 








Alan Y. Naftalin, Esq. 
4 Counsel for Intervenor 
WMF J, Inc. 


Abe L. Stein, Esq. 
Counsel for Intervenors 
W. Wright Esch, Adelaide B. 
May 1, 1957 Esch, and Louis Ossinsky, Sr. 


- MOTION TO AMEND STIPULATION 
Appellants, Granik and Cook, Appellee, Federal Communica- 
tions Commission, and Intervenors, Telrad, Inc., WCOA, Inc., and 
WMFJ, Inc., respectfully move this Court to amend the Stipulation 
dated May 1, 1957, submitted by all of the parties hereto, and ap- 

‘ proved by Order of this Court dated May 3, 1957, insofar as that 
Stipulation sets forth the time for the filing of the briefs of the parties 
and the printed Joint Appendix. The reasons for this request are as 
follows: 

1. Subsequent to the issuance of the Opinions and Orders of 


the Federal Communications Commission, of which review is sought 


> herein, a change in the factual situation of the parties has occurred 
4 which may render the filing of briefs on the merits in these actions 
unnecessary. This change results from the issuance of a decision by 


the Supreme Court of the State of Florida in an action between Granik 
and Cook, the Appellants herein, and the Intervenors in the present 
actions. At the time that the Commission decisions under review 
were rendered, the Florida action among the parties hereto was being 
appealed to the Supreme Court of Florida, after the issuance by a 
court of original jurisdiction of a decree in favor of the Intervenors 

° and against the Appellants. Issue Number Two stipulated by the par- 
ties herein, reads in pertinent part: 


"whether *** the Commission may dismiss the protest 


and terminate the protest proceeding, as it did here, when a 
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state court of original and competent jurisdiction *** has held 
that the alleged option agreement was not and is not a valid and 
binding contract as to any of the parties, notwithstanding the 
fact that the Court's order is appealable and is being appealed." 
(Emphasis added) 

On May 15, 1957, the Supreme Court of Florida rendered a decision 

in the aforementioned appeal, affirming the decision of the lower 

court, without prejudice to any action at law, if any, which Granik 

and Cook may have against W. Wright Esch. Since this decision was 


issued after the institution of the instant actions, it is, of course, not 


a part of the record herein, but a certified copy thereof is attached 


hereto as Appendix A. 

2. It is the view of all of the moving parties, although for 
varying reasons, that this recent development may render unneces- 
sary the consideration of these actions on their merits by this Court. 
There is being filed concurrently herewith a Motion by the Appellants, 
Granik and Cook, which seeks to have this Court remand these pro- 
ceedings to the Federal Communications Commission in order that 
the Commission have an opportunity to consider and pass upon the 
effect of the decision of the Florida Supreme Court upon the contro- 
versy between Appellants and Intervenors and upon the public interest. 
It is further contemplated that the Intervenors will, either as a 
counter-motion to the Motion of Appellants, or otherwise, urge upon 
this Court that the instant actions be dismissed in view of the Florida 
Supreme Court's action. 

3. Petitioners respectfully urge that until the status of these 
proceedings is clarified by the action of this Court on the aforemen- 
tioned Motions, the parties should not be required to proceed with 
the filing of briefs and a Joint Appendix. If either of the aforemen- 
tioned Motions were granted by this Court, further proceedings herein 
would be rendered unnecessary. 

It is therefore respectfully requested that the schedule for 
the filing of briefs and the Joint Appendix herein, as set forth in the 
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Stipulation dated May 1, 1957, be amended to provide that the brief 
of the Appellants be filed and served not more than twenty (20) days 
after the disposition by this Court of Appellants’ Motion to remand 
the proceeding to the Commission, and/or Intervenor's Motion to 
dismiss these actions, that the briefs of Appellee and Intervenors be 
filed and served not more than thirty-five (35) days after the filing of 
Appellants' brief, and that the reply brief of Appellants, if any, and 
the printed Joint Appendix be filed not more than eighteen (18) days 
after the filing of the briefs of Appellee and Intervenors. 

Respectfully submitted, 

THEODORE GRANIK & WILLIAM H. COOK 


By 
Paul Dobin, 317 Cafritz Bldg, Wash- 
ington 6, D.C., , 
Counsel for Appellants 
FEDERAL COMMUNICATIONS COMMIS- 
By SION 


Richard A. Solomon, Asst. General 
Counsel, Federal Communications 
Commission, Washington 25,D.C. 

Counsel for Appellee 


TELRAD, INC. and WCOA, INC. 


By : 
William C. Koplovitz, Bowen Bldg. 
Washington 5, D. C. 
Counsel for Intervenors 


WMFJ, INC. 


By 
Alan Y. Naftalin, Wyatt Bldg. , 
Washington 5, D.C. 
June 25, 1957 Counsel for Intervenor 


APPENDIX A 
CHANCERY ORDER BOOK 188 PAGE 249 #24866 
MANDATE FROM SUPREME COURT OF FLORIDA 
To the Honorable, the Judges of the CIRCUIT Court for the SEVENTH 


6 
JUDICIAL CIRCUIT of Florida. Greeting:: ~ 

WHEREAS, Lately in the CIRCUIT Court of THE SEVENTH 
JUDICIAL CIRCUIT, IN AND for the County of VOLUSIA in a cause 
wherein THEODORE GRANIK and WILLIAM H,. COOK, were plaintiffs . 
and W. WRIGHT ESCH, WMFJ, INC., a Florida corporation, TELRAD, 
INC. , a Florida corporation, and W.C.O.A. INC., a Florida corpora- 
tion, were defendants (CIRCUIT COURT NO. 24, 866 - Chancery) the 
Decree of said Circuit Court was rendered Sept. 6, 1956 as by the 
inspection of the transcript of the record of the said Circuit Court al 
which was brought into the Supreme Court of the State of Florida, by 
virtue of an appeal agreeably to the laws of said State in such case . 
made and provided, fully and at large appears: 

AND WHEREAS, at the January Term of said Supreme Court 
holden at Tallahassee, A. D. 1957, the said cause came on to be heard 
before the said Supreme Court on the said transcript of the record 
and was argued by counsel; in consideration whereof, on the 15th day 
May A. D. 1957 the said Supreme Court rendered its opinion and judg- 
ment in said cause as per copy thereof hereto attached and made a 
part hereof. | 

In Consideration Whereof, It Is Ordered by the Court that the 
Appellees do have and recover of and from the Appellants except the 
$12. 00 filing fee which has been paid by the Appellants, costs in this 
behalf expended herein taxed and that all other costs shall be taxed in 
the court in which the appeal was entered, therefore, 

YOU ARE HEREBY COMMANDED, That such further proceedings be 
had in said cause as according to right, justice, the judgment of said 
‘Supreme Court, and the laws of the State of Florida, ought to be had, 
the said Decree of the Circuit Court notwithstanding. | 

WITNESS, The Honorable GLENN TERRELL 

Chief Justice of said Supreme Court, and the seal of said Court 

at Tallahassee, this 3rd day of June 1957 


/s/ 7 
Clerk Supreme Court of Florida 


IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D. 1957 
SPECIAL DIVISION A #24866 


. THEODORE GRANIK and 
WILLIAM H. COOK, 


Appellants, 


vs. 


iy * 
W. WRIGHT ESCH, WMFJ, INC. 
a Florida Corporation, 
TELRAD, INC., a Florida 
corporation, and W.C.0O.A., 
INC. , a Florida corporation 


CASE NO, 28,416 


Appellees. 

Opinion filed May 15, 1957 
An appeal from the Circuit Court for Volusia en Robert H. Wing- 
field, Judge 
Cobb & Cole, Ausley & Ausley and D. Fred McMullen, for Appellants 
Louis Ossinsky, Sr., and Horn & Ossinsky, for W. Wright Esch and» 
WMF J, INC. aad P. Whitehair and Hall, Sweeny & Godbee, for 
W.C. O. A. INC. and TELRAD, ING. ,» Appellees 
PER CURIAM. 

Affirmed, without prejudice to any action at law, if any, which 
appellants may have against appellee W. Wright Esch. 
TERRELL, C.J., ROBERTS and THORNAL, JJ., and WELCH, Asso- 
ciate Justice, CONCUR 





[Received June 1, 1955] 


Law Offices 
COHN AND MARKS 
Cafritz Building 
Washington 6, D. C. 


May 31, 1955 


Miss Mary Jane Morris 

Secretary, Federal Communications 
Commission 

Washington, 25, D. C. 


Dear Miss Morris , 

On behalf of Theodore Granik and William H. Cook, Iam writ- 
ing to you with reference to the pending application for the assignment 
of the license of Station WMFJ, Daytona Beach, Florida, from W. 
Wright Esch to WMFJ, Inc. (File No. BAL-2029). The purpose of 
this communication is to call your attention to certain facts which 
must be considered before passing upon the pending application. 

On October 20, 1954, W. Wright Esch entered into an agree- 
ment with Messrs. Granik and Cook whereby he agreed to sell all 
the physical facilities used in connection with the operation of Radio 
Station WMFJ, and further agreed on behalf of Telrad, Inc., to assign 
a construction permit for a television station to operate on Channel 2 
at Daytona Beach, Florida. Subsequently, on December 15, 1954, 
Messrs. Granik and Cook exercised this option by sending a registered 
letter to Mr. Esch. A copy of the October 20, 1954 option and the 
letter of December 15, 1954, are attached. 

Although it was the responsibility of Station WMFJ under Sec- 
tion 1.342 of the Commission's Rules and Regulations to file a copy 
of these documents, such filing was not carried out. Therefore, on 
December 23, 1954, I wrote to the Commission submitting these docu- 
ments, so that at the present time they are on file with the ownership 
file of Station WMFJ. 

Subsequently, numerous conferences were held between the 


parties for the purpose of preparing the necessary documents to be 


submitted in an application for the assignment of these facilities, but 





9 
these conversations did not result in an agreement. 
It would thus appear that the agreement entered into on April 21, 
1955, for the sale of Station WMFJ to Robert Wasden and Jack Siegel 
es as agents for a corporation to be formed and to be named WMFdJ, Inc., 
54 was in violation of the rights of Messrs. Granik and Cook under 
their option contract. 

In order to protect their rights under the aforementioned agree- 
ment, Messrs. Granik and Cook plan on instituting proceedings in the 
United States District Court at Jacksonville, Florida, to restrain W. 
Wright Esch from going ahead with the sale of the assets of Station 





» 


WME ‘J as proposed in the application now pending before you (File No. 
BAL-2029). When this pleading has been filed, a copy will bé submit- 
ted to the Commission for its further information. 

In view of the circumstances outlined above, you are requested 
to designate the instant application for hearing and to permit Messrs. 
Granik and Cook to participate therein so that full and complete in- 
formation may be submitted to you. 

Very truly yours 


r /s/ 
Leonard H. Marks 


x * Ke * 


55 [Received June 1, 1955] 


Messrs. Theodore Granik and 
William H. Cook 

Harvey Building 

West Palm Beach, Florida 


October 20, 1954 


Gentlemen: 

This will confirm our several conversations with respect to 
the sale of Radio Station WMFJ, Daytona Beach, Florida, which I 
own, and the Construction Permit which has been issued to me by 
the Federal Communications Commission to Telrad, Inc., a Florida 


corporation of which I am the principal stockholder, for a television 


station to operate on Channel 2 at Daytona Beach, Florida. 
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For good and valuable considerations and for other considera- 
tions set forth herein, you, or your corporate assign for a period of 
sixty (60) days are to have an option to acquire Radio Station WMFJ 
and the television Construction Permit of Telrad, Inc. on the follow- . 
ing terms and conditions: 
1. Upon the exercise of said option I am to transfer to 
you, or to your corporate assign, all the physical facilities 
now owned by me and used in connection with the operation of 
Radio Station WMFJ, which physical facilities are to be set 
forth in an inventory to be prepared within the next thirty (30) 
days; (these facilities do not include any real estate now being a 
used by WMFJ with the exception of the lease for the tower 
site), such contracts as the said Radio Station may have for 
network programs from the American Broadcasting Company, 
and contracts which the Radio Station has for the sale of time 
over its facilities. 
2. I agree that I will furnish to you, or will permit 
you at your expense, to obtain an audit of WMFJ and Telrad, AN 
Inc. within the next thirty (30) days. “s 
3. Upon the exercise of said option and the consum- 
mation of this transaction, I agree to lease to you, or your 
corporate assign, the real estate now being used by Station 
WMFJ for the sum of Two Hundred ($200. 00) Dollars per 
month, either of us to have the right to cancel on ninety (90) 
days written notice. 
4. Upon the exercise of said option and the consum- 
mation of this transaction, I agree to convey to you a 400° x 
400° parcel of land now owned by me at 6th and Center Streets, 
Daytona Beach, Florida, in the event you decide to use the ‘ 
same as a television-radio studio office. 
>. Upon the exercise of said option, in addition I 
agree to cause Telrad, Inc., to assign a Construction Permit, 


issued by the Federal Communications Commission, for a 


v 


a7 
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television station to be operated on Channel 2, at Daytona 
Beach, Florida, to you, or your corporate assign. 

6. Upon the exercise of said option, in consideration of 
the transfer of these assets and the assignment of the license 
for Radio Station WMFJ, and the Construction Permit for 
television, you, or your corporate assign, are to do the following: 

(a) Pay to me during my lifetime the sum of 

Seven Thousand ($7,000.00) dollars per year. 

(b) Pay to me a sum amounting to three percent 

(3%) of the net profits after taxes as earned by the said 

Radio Station WMFJ and the Television Station on Channel 

2, Daytona Beach, Florida. 

(c) After my death in the event that my wife survives 

me, you are to pay her the sum of Five Thousand ($5,000. 00) 

Dollars per year for and during the term of her life. 

7. It is agreed that W. Wright Esch will be elected 
President and Director of the Corporate Assign on a non- 
contract non-salary basis for a period of at least one year. 

8. It is agreed that the present personnel of Radio 
Station WMFJ will be retained on a non-contract basis. 

9. It is understood and agreed that within thirty (30) 
days from the date of the exercise of said option, a contract 
acceptable to the Federal Communications Commission shall 
be prepared embodying the foregoing terms, and such other 
conditions as may be necessary to satisfy the requirements 
of the Federal Communications Commission, will be fulfilled, 
and that an application for the assignment of the license of 
said Radio Station and the Television Construction Permit 
shall be prepared as soon as possible thereafter and 
filed with the Federal Communications Commission. Until 
such time as approval is obtained for the assignment of this 


license and permit, I shall remain in full control of the said 
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Radio Station and shall be entitled to all profits from the 

operations thereof. 

It is further understood and agreed that during the thirty (30) 
day period from the date hereof, you shall have the right to inspect 
the premises and to investigate the operation and financial position of 
Station WMFJ and Telrad, Inc. , and the consummation of a formal 
agreement as contemplated herein shall be subject to this condition. 

It is understood that I will be available for consultation and 
advice at all reasonable times during the above period. 

After the exercise of this option, for a period of three years 
it is understood and agreed that I will not compete in the radio- 
television field either as officer, director, partner or stockholder 
within a radius of One Hundred (100) miles in the City of Daytona 
Beach, Florida. In the event that this agreement is breached all pay- 
ments called for herein shall cease. 

Your acceptance at the bottom of this letter constitutes an ac- 
ceptance and agreement between us. 

Very truly yours, 
/s/ W. Wright Esch 
ACCEPTED: 
/s/ Theodore Granik 
/s/ William H. Cook 


[Received June 1, 1955] 


WINTERS, FOSKETT, COOK & BRACKETT 
Harvey Building 
West Palm Beach, Florida 


December 15, 1954 


Mr. W. Wright Esch 
c/o Station WMFJ 
North Beach Street 
Daytona Beach, Florida 


Dear Mr. Esch: 
This will refer to our option of October 20, 1954, for the 
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assignment of the construction permit for a television station, Chan- 
nel 2, Daytona Beach, Florida, and for the purchase of assets of 
Radio Station WMFJ, Daytona Beach, Florida. 

In accordance with the terms of that agreement you are hereby 
advised that we do herewith exercise the option under the terms and 
conditions set forth therein. As contemplated by the October 20, 1954 
agreement, the construction permit, together with the assets of Radio 
Station WMFJ, will be transferred to a corporation which will be 
formed under the Laws of the State of Florida. 

As stated in Paragraph 9 of the option, we are now to prepare 
a contract acceptable to the Federal Communications Commission for 
the assignment of the construction permit for the purchase of: the 
assets of Radio Station WMFJ and to file an application for the assign- 
ment of license of Station WMFJ as soon thereafter as is possible. To 
carry out this provision we would like to meet with you immediately to 
make the necessary arrangements. Will you, therefore, please inform 
us of the date and place of such a meeting so that we may proceed as 
expeditiously as possible. 

Very truly yours, 
/s/ Theodore Granik 
/s/ William H. Cook 


* * * * * 


61 [Received June 16, 1955] 


Law Offices 
COHN AND MARKS 
Cafritz Building 
Washington 6, D. C. 


June 15, 1955 


Miss Mary Jane Morris 
Secretary, Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris 


On May 31, 1955, I wrote to you regarding the pending 
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application for the assignment of the license of Station WMFJ, Daytona 
Beach, Florida, from W. Wright Esch to WMFJ, Inc. (File No. BAL- 
2029). 

In that letter I pointed out that proceedings would be instituted 
to restrain W. Wright Esch from proceeding with the sale of the assets 
of this station, and that a copy of the pleading would be submitted to 
the Commission after it had been filed. 

The purpose of this letter is to advise that such suit was insti- 
tuted in the Circuit Court in and for Volusia County, Florida, on 
June 13, 1955, and has been assigned Chancery Docket No. 24886. 

As soon as action is taken by the Court on this suit, you will 
be notified. In the meantime, you are requested to take this action 
into consideration in any future consideration of the pending applica- 


tion. 
Very truly yours 
/s/ 
Leonard H. Marks 
Enclosure 


cc: Samuel Miller, Esq. 
(Attorney for W. Wright Esch) 


Bernard Koteen, Esq. 
(Attorney for WMFJ, Inc.) 


* * ok ae * 
75 [Received July 28, 1955] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 


W. Wright Esch to assign the 
license of Station WMF J, 
Daytona Beach, Florida, from 
W. Wright Esch to WMFJ, Inc. 


Docket No. 
File No. BAL-2029 


wee Nee ee eee ee ee” 


PROTEST AND PETITION FOR RECONSIDERATION 
Theodore Granik and William H. Cook hereby protest the Com- 
mission's action of June 29, 1955, granting the application of W. Wright 
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Esch to assign the license of Station WMFJ, Daytona Beach, Florida, 
from W. Wright Esch to WMFJ, Inc. (BAL-2029). It is respectfully 
requested that the Commission, pursuant to Section 309(c) of the 





Communications Act, stay the effectiveness of its grant, and designate 
the application in question for hearing upon issues hereinafter speci- 
fied together with such other issues as the Commission may deem 
appropriate. In the alternative, the Commission is requested, pursu- 
ant to Section 405 of the Communications Act and Section 1. 390 of its 
Rules, to reconsider and reverse its action of June 29, 1955, and to 
abstain from any further action in this matter pending the determina- 
tion of the Circuit Court in and for Volusia County, Florida, in Chan- 
cery Docket No. 24886. In support thereof, the following is urged: 
I, Statement of Facts 
1. On October 20, 1954, W. Wright Esch entered into an agree- 

ment with Theodore Granik and William H. Cook, a copy of which is on 
file with the Commission and is also attached hereto as Exhibit A, 
pursuant to which, inter alia, Granik and Cook, for due consideration, 
were given an option to purchase Radio Station WMFJ and obtain an 
assignment of its license to operate on 1450 kc, with 250 watts, un- 
limited hours. Subsequently, on December 15, 1954, Messrs. Granik 
and Cook exercised this option by sending a registered letter to Mr. 
Esch. A copy of this letter is also on file with the Commission and is 
attached hereto as Exhibit B. 

76 2. The letter exercising the option requested a conference to 


prepare the appropriate documents for Commission approval of the 





contemplated assignments. Petitioner initiated the conference in good 
faith and has continuously attempted, in good faith, to consummate the 
agreements contemplated by the option agreement. However, from 
the outset, it was apparent that Mr. Esch had no intention of fulfilling 
his obligations. Moreover, there is serious doubt as to whether 

Mr. Esch was capable of fulfilling those obligations. Under date of 


December 21, 1954, Petitioner was advised as follows: 
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"December 21, 1955 


"Messrs. Theodore Granik & 
William H. Cook 

Harvey Building 

West Palm Beach, Florida 


Re: Telrad, Inc. Television Construction Permit 
Gentlemen: 

This is in response to your letter of December 15, 
1954, in which letter you claimed an option to purchase pro- 
perty of the above described corporation. 

Please be advised that I, Louis Ossinsky, Sr., ama 
co-director and large stockholder of Telrad, Inc., a Florida 
corporation. The notice contained in your letter of Decem- 
ber 15, 1954 came as a complete surprise to me as the matter 
stated in your letter was never submitted or considered or 
approved by the Board of Directors or the stockholders of 
Telrad, Inc. 

Please be further advised that the matter mentioned in 
your letter of December 15, 1954 is null and void and of no 
force and effect on account of the failure of the corporation to 
approve said proposition. 

Please be further advised that neither the Board of Di- 
rectors nor the stockholders will give their approval of said 
document. 

Respectfully, 


Louis Ossinsky, Sr. 
Director and stockholder of 
Telrad, Inc." 


It is noted that the Commission's records indicate that 
Mr. Esch is the sole owner of Radio Station WMFJ and that he owns 
98.5% of the stock of Telrad, Inc., Mrs. Esch owns 1% and Mr. Os- 


sinsky, Sr., owns 0. 5%. 


77 3. As contemplated by the option agreement, Petitioner per- 
sisted in its efforts to complete the transaction. However, notwith- 
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standing the specificity with which the terms of the prospective con- 
tracts were outlined in the option agreement, each succeeding confer- 
ence marked new demands and requests for new concessions by Mr. 
Esch. Certain documents which were to be prepared by Mr. Esch 
concerning matters strictly within his knowledge and necessary to any 
application for Commission consent to the prospective assignments, 
-were never prepared. With each succeeding conference it became 
more and more apparent that Mr. Esch had no intention of consum- 
mating the agreement of the parties. By registered letter dated 
April 4, 1955, Mr. Esch attempted to abrogate the existing agreement. 
As is evident therefrom, the agreement does not contain any provision 
that would permit a unilateral abrogation. Shortly thereafter, by 
registered letter, Petitioner advised Mr. Esch to this effect and re- 
fused to accept his letter as a cancellation of the agreement. 
4, On April 21, 1955, Mr. Esch agreed to sell Radio Station 
WMFJ to WMFJ, Inc. This sale is the subject matter of BAL-2029. 
By letter dated May 1, 1955, the Commission was advised of all the 
foregoing and that Petitioner intended to institute suit in the State af 
Florida to protect its rights under the option agreement. By letter 
dated June 15, 1955, the Commission was advised that proceedings _ 
had been instituted in the Circuit Court in Volusia County, Florida, 
on June 13, 1955, to restrain W. Wright Esch from proceeding with 
the sale of Station WMFJ, and had been assigned Chancery Docket 
No. 24886. By letter dated June 2, 1955, to the Commission, counsel 
for Mr. Esch denied the existence of a valid agreement between 
78 Mr. Esch and Petitioner. The application for the assignment 
of Station WMFJ (File No. BAL-2029) was granted on June 29, 1955, 
at which time the Commission addressed a letter jointly to the Assig- 
nor and the Assignee (with carbon copy to counsel for Petitioner). 
The letter refers to the communications from Petitioner and from 
Mr. Esch's counsel, and then states in pertinent part as follows: 
"This letter is to inform the parties concerned that 


in its consideration of BAL-2029, the Commission did not pass 
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upon the validity of the option held by Messrs. Granik and Cook 

and that its grant of the application in question is not a deter- 

mination with respect to the merits of the controversy between 

Messrs. Granik and Cook on the one hand and Mr. W. Wright 

Esch on the other hand." 

Il. Protest 

5. It is clear that Section 309(c) is applicable to the assignment 
or transfer of an existing facility. See Sections 308 and 310(b) of the 
Communications Act; Camden Radio, Inc. v. F.C.C., 10 R.R. 2072 
(1954). Petitioner will suffer substantial and irreparable injury from 
the instant grant and is therefore a party in interest within the mean- 
ing of Section 309(c). The injury is substantial in that the Commis- 
sion's action completely deprives Petitioner of the fruits of its con- 
tract. Petitioner contracted to purchase a radio station and to obtain 
an assignment of license; the Commission's action nullifies the con- 
tract and permits the transfer of the said station to third parties in 
defiance of the licensee's contractual obligations. 

6. The Commission's action, contrary to its expressed inten- 
tion (see Par. 4), results in the virtual destruction of Petitioner's 
remedy in the Courts of Florida and frustrates the ostensible concur- 
rent jurisdiction of the State Judiciary. See, Radio Station WOW, Inc. 
v. Johnson, 326 U.S. 120; Regents of University System of Georgia 
vy. Carroll, 338 U.S. 586. Petitioner's action in the Florida Court 
to restrain Mr. Esch from proceeding with the contemplated transfer 
is an action for specific performance of the existing contract with 
Petitioner. The Commission's grant effectively precludes the Florida 
719 Court from any meaningful conclusion for its effect is to per- 
mit the transfer of the significant element in the instant controversy, 
the station license. The Commission's action, therefore, nullifies 
the benefits Petitioner might receive as a result of the pending action 
in Florida. Moreover, in passing upon the instant application, the 
Commission has created rights in the Assignee. If the Assignee is, 


in fact, an innocent third party purchaser, the station would then be 


~ 
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licensed to an innocent party, against whom revocation proceedings 


would not lie. Therefore, the Commission would have precluded it- 
self from taking any effective action in this matter, notwithstanding 
the merits of the instant controversy as finally adjudicated. The Com- 
mission's present action, therefore, notwithstanding its avowed in- 
tention to the contrary, is effectively an adjudication of the instant 
controversy, and an adjudication made without benefit of any evidence. 
It would thus appear that the Commission's action in the instant situa- 
tion cannot be in the public interest, for it permits the Commission's 
processes to be used as a reward for a breach of contract. 

7. Petitioner hereby alleges that Mr. Esch intentionally broke 
his contract with Petitioner with full knowledge that the contract was 
valid and binding and with an absolute disregard of all consequences. 
Mr. Esch was at all times aware of the fact that Petitioner fully in- 
tended to execute its responsibilities under the option agreement. He 
was represented by counsel and was fully aware of the fact that there 
was not any valid, unilateral method of cancelling the agreement. To 
Petitioner's knowledge, Mr. Esch never contested any assertion by 
Petitioner to this effect. Nonetheless, Mr. Esch, for reasons best 
known to himself, intentionally and willfully broke the contract with 
complete and absolute disregard of any and all moral and legal obli- 

80 gations. It is submitted that Mr. Esch's actions in connection 
with the instant matter clearly demonstrate that Mr. Esch is lacking 
in the character qualifications necessary for a broadcast licensee and 
that a grant of the instant application would, therefore, not serve the 


public interest, convenience and necessity. 





8. Petitioner hereby alleges further, that as shown in the let- 
ter of December 21, 1954, supra, Mr. Esch may have misrepresented 
to and concealed from the Commission facts with respect to the owner- 
ship of Telrad, Inc.; and that said misrepresentations and concealment 
raise serious questions regarding a violation of the Communications 
Act and the Commission's Rules. It is submitted that these matters 


raise a substantial question as to whether Mr. Esch is lacking in the 
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character qualifications necessary for a broadcast licensee. 

9. Pursuant to Section 309(c), it is incumbent upon the Com- 
mission to designate the instant application for a full evidentiary hear- 
ing. Clarksburg Publishing Company v. FCC, 12 R.R. 2024 (June 9, 
1955). Petitioner is fully prepared to demonstrate at such a hearing, 
as herein alleged, that a valid contract existed, that Mr. Esch inten- 
tionally and with disregard of the consequences, disavowed his obliga- 
tions under this contract, that Mr. Esch may have misrepresented to 
and concealed from the Commission facts as to the ownership of Tel- 
rad, Inc., that Mr. Esch may not be qualified to be a broadcast licen- 
see and that a grant of the instant application would not serve the 
public interest,convenience and necessity. 

10. Petitioner therefore requests that the Commission desig- 
nate the instant application for hearing upon the following issues, to- 
gether with such other issues as it may deem appropriate: 

a. To determine whether or not on April 21, 1955, 

there was in existence a valid agreement between Mr. W. 

Wright Esch on the one hand and Theodore Granik and William 

H. Cook on the other hand, for assignment of Station WMFJ 

from Esch to Granik and Cook; 

b. To determine whether or not, if such an agreement 
existed, it was intentionally broken by W. Wright Esch; 

c. To determine all the matters and facts incident to 
the agreement of April 21, 1955, between W. Wright Esch 

and WMFJ, Inc., for the sale of Radio Station WMFJ; 

d. To determine whether or not there has been a mis- 
representation to the Commission and a concealment of the 
facts of the true ownership of Telrad, Inc. by W. Wright Esch; 


e. To determine whether W. Wright Esch is possessed 


of the necessary qualifications required of a broadcast licensee; 


f. To determine whether a grant of the application to 
assign Station WMFJ from W. Wright Esch to WMFJ, Inc. 


would serve the public interest, convenience or necessity. 
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It is respectfully requested that Theodore Granik, William H. 

Cook and WMFJ, Inc. , be made parties to the hearing. 
Il. Petition for Reconsideration 

11. In the alternative, it is requested that pursuant to’ Section 
405 of the Communications Act and Section 1.390 of its Rules, the 
Commission reconsider and reverse its action in connection with 

82 BAL-2029 and abstain from any further action in this matter 
pending the determination of the Circuit Court in and for the County of 
Volusia, Florida, in Chancery Docket No. 24486. 

12. It is submitted that the facts heretofore alleged to demon- 
strate that Petitioner is a party in interest pursuant to Section 309(c) 
of the Communications Act, by the same token establish that Petitioner 
has standing under Section 405 of the Act and Section 1.390 of the 
Commission's Rules. 

13. The Commission in its letter directed to the Assignor 
and the Assignee clearly demonstrated that it had no intention by its 
grant of adjudicating the controversy between the parties, and that it 
expressly intended that this matter be left to the appropriate state 
courts. (See Paragraph 4) However, the Commission's action has 
unintentionally had the very effect it sought to avoid. As has hereto- 
fore been demonstrated, a grant of the instant application reduces 
Petitioner's remedy in the state court to a nullity and inhibits any 
future action by the Commission itself. Petitioner's contract was for 
the purchase of a radio station. It did not contract to purchase iso- 
lated pieces of equipment. Moreover, if the Commission's action 
finally results in the creation of an innocent third party as licensee 
of Station WMFJ, against whom revocation proceedings will not lie, 
Petitioner will not only be frustrated in its attempt to secure injunc- 
tive relief, but will also be precluded from securing any effective 
relief from this Commission. A grant of the instant application will, 
in effect, justify Mr. Esch's breach of contract. 

14. Petitioner therefore urges that there must be an adjudica- 


tion of the facts of the instant controversy before any final action is 
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taken with respect to the instant application. Petitioner does believe 
that the Commission is the proper forum to adjudicate the controversy. 
The license to operate a radio station was the basic subject matter of 
the contract, and the Commission, and not the Court of Florida, had 
83 jurisdiction in this eae! To that extent, in the previous 
section of this pleading, Petitioner has asserted its statutory right, 
under Section 309(c) of the Act, toa hearing. Petitioner is willing to 
accept a determination that the underlying controversy should be adju- 
dicated in the Florida courts. However, if the Commission does not 
desire to adjudicate the merits of the controversy, then, it is submit- 
ted, the Commission must refrain from taking action on the application 
until such time as the merits have been adjudicated in the pending 
Florida action. The Commission must reconsider and reverse its 
action of June 29, 1955, and take no further action in this matter until 
such time as the Florida Court has disposed of the merits of the con- 
troversy. In the event the Commission determined on this alternative, 
the questions with respect to Mr. Esch's past misrepresentations to 
the Commission could be determined in a separate proceeding. 
CONCLUSION 

WHEREFORE, in light of the above, Petitioner respectfully 
requests that the Commission, pursuant to Section 309(c) of the Com- 
munications Act, stay the effectiveness of its grant of BAL-2029, and 
designate the application in question for hearing upon the issues herein 
specified, together with such other issues as the Commission may 


deem appropriate. In the alternative, the Commission is requested, 





pursuant to Section 405 of the Communications Act and Section 1.390 
of its Rules, to reconsider and reverse its action of June 29, 1955, es 
and to abstain from any further action in this matter pending the deter- 
mination of the Circuit Court in and for Volusia County, Florida, in 
84 Chancery Docket No. 24886.2 


17 See, Matter of the Matter of the City of Camden of Camden (WCAM), 4R.R. 344, 384. 


2/ If the assignment authorized under assignment authorized under BAL-2029 is consummated prior 
to the time of Commission action on this Petition, the Commission is 
additionally requested to require that Station WMFJ be returned to the 
Assignor so that the relief requested above can apply. 
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Respectfully submitted, 
THEODORE GRANIK AND WILLIAM H. COOK 


By /s/ 
Theodore Granik 


Counsel: 


Leonard H. Marks 

Stanley B. Cohn 
Cohn and Marks 
317 Cafritz Building 
Washington 6, D. C. 


July 28, 1955 


86 EXHIBIT A 
374 October 20, 1954 


Messrs. Theodore Granik and 
William H. Cook 

Harvey Building 

West Palm Beach, Florida 


Gentlemen: 

This will confirm our several conversations with respect to the 
sale of Radio Station WMFJ, Daytona Beach, Florida, which I own, 

: and the Construction Permit which has been issued to me by the Fede- 
ral Communications Commission to Telrad, Inc., a Florida corpora- 
tion of which I am the principal stockholder, for a television station 
to operate on Channel 2 at Daytona Beach, Florida. 

For good and valuable considerations and for other considera- 
tions set forth herein, you, or your corporate assign for a period of 
sixty (60) days are to have an option to acquire Radio Station WMFJ 

” and the television Construction Permit of Telrad, Inc. on the follow- 
ing terms and conditions: 

1. Upon the exercise of said option I am to transfer to 
you, or to your corporate assign, all the physical facilities 
now owned by me and used in connection with the operation of 
Radio Station WMFJ, which physical facilities are to be set 
forth in an inventory to be prepared within the next thirty (30) 
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days; (these facilities do not include any real estate now being 
used by WMFJ with the exception of the lease for the tower 
site), such contracts as the said Radio Station may have for 
network programs from the American Broadcasting Company, 
and contracts which the Radio Station has for the sale of time 
over its facilities. 

2. I agree that I will furnish to you, or will permit you 
at your expense, to obtain an audit of WMFJ and Telrad, Inc. 
within the next thirty (30) days. 

3. Upon the exercise of said option and the consumma- 
tion of this transaction, I agree to lease to you, or your cor- 
porate assign, the real estate now being used by Station WMFJ 
for the sum of Two Hundred ($200. 00) Dollars per month, 
either of us to have the right to cancel on ninety (90) days writ- 
ten notice. 

4. Upon the exercise of said option and the consumma- 
tion of this transaction, I agree to convey to you a 400° x 400' 
parcel of land now owned by me at 6th and Center Streets, Day- 


tona Beach, Florida, in the event you decide to use the same as 


> 


a television-radio studio office. 
do. Upon the exercise of said option, in addition I agree 
to cause Telrad, Inc. to assign a Construction Permit, issued 
by the Federal Communications Commission, for a television 
station to be operated on Channel 2, at Daytona Beach, Florida, 
to you, or your corporate assign. 
6. Upon the exercise of said option, in consideration of 
the transfer of these assets and the assignment of the license * 
for Radio Station WMFJ, and the Construction Permit for tele- 
vision, you, or your corporate assign, are to do the following: 
(a) Pay to me during my lifetime the sum of 
Seven Thousand ($7,000.00) Dollars per year. 
(b) Pay to me a sum amounting to three percent 


(3%) of the net profits after taxes as earned by the said 
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Radio Station WMFJ and the Television Station on Chan- 

nel 2, Daytona Beach, Florida. 

(c) After my death in the event that my wife sur- 
vives me, you are to pay her the sum of Five Thousand 

($5,000.00) Dollars per year for and during the term of 

her life. 

7. It is agreed that W. Wright Esch will be elected 
President and Director of the Corporate Assign on a non- 
contract non-salary basis but for a period of at least one year. 

8. It is agreed that the present personnel of Radio 
Station WMFJ will be retained on a non-contract basis. 

9. It is understood and agreed that within thirty (30) 
days from the date of the exercise of said option, a contract 
acceptable to the Federal Communications Commission shall 
be prepared embodying the foregoing terms, and such other 
conditions as may be necessary to satisfy the requirements of 
the Federal Communications Commission, will be fulfilled, 
and that an application for the assignment of the license of said 
Radio Station and the Television Construction Permit shall 
be prepared as soon as possible thereafter and filed with the 
Federal Communications Commission. Until such time as 
approval is obtained for the assignment of this license‘ and per- 
mit, I shall remain in full control of the said Radio Station and 
shall be entitled to all profits from the operations thereof. 

It is further understood and agreed that during the thirty (30) 
day period from the date hereof, you shall have the right to inspect the 
premises and to investigate the operation and financial position of 
Station WMFJ and Telrad, Inc., and the consummation of a formal 
agreement as contemplated herein shall be subject to this condition. 

It is understood that I will be available for consultation and 
advice at all reasonable times during the above period. 


*) 


After the exercise of this option, for a period of three years, 


*) The phrase "for a period of three years" was a handwritten initialed 


insert. 
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it is understood and agreed that I will not compete in the radio- 


television field either as officer, director, partner or stockholder 
within a radius of One Hundred (100) miles in the City of Daytona 
Beach, Florida. In the event that this agreement is breached all pay- 


ments called for herein shall cease. 
Your acceptance at the bottom of this letter constitutes an 
acceptance and agreement between us. 
Very truly yours, 
/s/ W. Wright Esch 
ACCEPTED: 


/s/ Theodore Granik 
Theodore Granik 


/s/ William H. Cook 
Willaim H. Cook 


EXHIBIT B 


WINTERS, FOSKETT, COOK & BRACKETT 
Harvey Building 
West Palm Beach, Florida 


December 15, 1954 


Mr. W. Wright Esch 
c/o Station WMFJ 
North Beach Street 
Daytona Beach, Florida 


Dear Mr. Esch: 

This will refer to our option of October 20, 1954, for the 
assignment of the construction permit for a television station, Chan- 
nel 2, Daytona Beach, Florida, and for the purchase of assets of 
Radio Station WMFJ, Daytona Beach, Florida. 

In accordance with the terms of that agreement you are hereby 
advised that we do herewith exercise the option under the terms and 
conditions set forth therein. As contemplated by the October 20, 1954 
agreement, the construction permit, together with the assets of Radio 


Station WMFJ, will be transferred to a corporation which will be 
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formed under the Laws of the State of Florida. 
As stated in Paragraph 9 of the option, we are now to prepare 

a contract acceptable to the Federal Communications Commission for 
the assignment of the construction permit for the purchase of the 
assets of Radio Station WMFJ and to file an application for the assign- 
ment of license of Station WMFJ as soon thereafter as is possible. 
To carry out this provision we would like to meet with you immediately 
to make the necessary arrangements. Will you, therefore, please in- 
form us of the date and place of such a meeting so that we may proceed 
as expeditiously as possible. 

Very truly yours, 

/s/ Theodore Granik 

/s/ William H. Cook 


127 MEMORANDUM OPINION AND ORDER 


By the Commission: 

1. The Commission has before it for consideration (a) a 
"Protest and Petition for Reconsideration” filed on July 28, 1955, 
pursuant to Sections 309(c) and 405 of the Communications Act of 
1934, as amended, by Theodore Granik and William H. Cook, directed 
against the Commission's action of June 29, 1955, granting without 
hearing the above-entitled application; (b) oppositions thereto filed on 
August 16, 1955, by W. Wright Esch and on August 16, 1955 by 
WMFJ, Inc.; (c) the Commission's Memorandum Opinion and Order 
adopted August 29, 1955 (FCC 55-861) dismissing the protest on the 
grounds that the complainants were not parties in interest or persons 
aggrieved or adversely affected by the Commission's action; (a4) the 
decision of the United States Courts of Appeals for the District of 
Columbia Circuit in the case of Theodore Granik and William H. Cook 
v. Federal Communications Commission, decided May 31, 1956; and 
(e) letters from all parties concerned dated July 2, 1956, with respect 


to the stay provisions of Section 309(c). 
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2. The factual situation involved in the instant protest and the 
arguments of the parties are set out in full in the Commission's Memo- 
randum Opinion and Order of August 29, 1955, and need not be repeated 
herein. In essence, Messrs. Granik and Cook allege that they had 
entered into an option agreement with W. Wright Esch to purchase 
Station WMFJ; that they exercised this option; that Esch cancelled the 
option unilaterally; that Granik and Cook are suing Esch in the Florida 


courts to enforce the option contract; and that Esch's conduct with 


respect to said option agreement and his misrepresentation and con- 


cealment with respect to his ownership interest in Telrad, Inc., a 
television permittee, raise a substantial question as to whether he is 
lacking in the character qualifications necessary for a broadcast 
licensee and whether the transfer is in the public interest in these 
circumstances. On the basis of the pleadings before it, the Commis- 
sion determined that Messrs. Granik and Cook were not parties in in- 
128 terest or persons aggrieved or adversely affected within the 
meaning of Sections 309(c) and 405 of the Communications Act and 
accordingly dismissed the July 28, 1955 "Protest and Petition for Re- 
consideration."’ Upon appeal the Court of Appeals in its decision of 
May 31, 1956 stated: 
"We think Granik and Cook had standing to protest under 

Section 309(c) and to petition for reconsideration under Section 

405. By contract, they had secured an interest in Esch's own- 

ership of the license. . ." 

3. In light of the above, we find that protestants are "parties 
in interest” and persons "aggrieved or whose interests are adversely 
affected" within the meaning of Sections 309(c) and 405 of the ‘Act. 
Granik, et al., v FCC, supra. We find further that the protestants 
have specified with particularity the facts upon which they rely to show 
that the Commission's grant was not in the public interest. A question 
is thus presented as to the type of hearing which is required with re- 
spect to protestants’ issues. Section 309(c) of the Communications 


Act of 1934, as amended, states as follows: 
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"The Commission shall, within thirty days of the filing 
of the protest, render a decision making findings as to the 
sufficiency of the protest in meeting the above requirements; 
and, where it so finds, shall designate the application for hear- 
ing upon issues relating to all matters specified in the protest 
as grounds for setting aside the grant, except with respect to 
such matters as to which the Commission, after affording pro- 
testant an opportunity for oral argument, finds, for reasons 

set forth in the decision, that, even if the facts alleged were to 

be proven, no grounds for setting aside the grant are presented." 

(emphasis supplied) 

The instant protest contains allegations of fact, and conclusions 
drawn therefrom by the protestants. The facts alleged, are, in sub- 
stance, the same as facts which were alleged in correspondence filed 
by the protestants prior to the Commission's grant of the above-entitled 
application. Upon consideration of these facts, the Commission then 
found that a grant of the application would be in the public interest. We 
have given further consideration to the facts alleged in the protest and 
upon such consideration, it appears that even if these facts were proven, 
no grounds would be presented for setting aside our grant. Therefore, 


we shall afford the parties an opportunity at oral argument to discuss 


129 the question of how the facts alleged may bear upon the public 





interest in said grant. With respect to the litigation in the Florida 
Courts, it has been the general policy of the Commission not to deny 
applications because of the pendency of litigation primarily involving 
private disputes, and it appears to us, in any event, that the alleged 
breach of contract, if it occurred, would not warrant a denial of the 
application for transfer. As to the alleged unauthorized transfer of 
control, we pointed out in a letter to the protestants, dated April 25, 
1956, that the Commission's records indicate that full information re- 
garding Esch's ownership interest in Telrad, Inc., has been continu- 
ously on file with the Commission; that there is no evidence that Esch 


attempted to conceal from the Commission any pertinent facts concerning 
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the ownership of the permittee corporation; that although Esch owned 
only 40% of the stock of the permittee and surrendered his rights to 
subscribe for a majority interest, all of the remaining shares of stock 
continued to be held by Esch's wife and attorney; and that, consequently, 
although a technical transfer of control may have taken place, there was 
not a violation of the Communications Act or the Commission's Rules 
sufficiently serious to warrant designating the application for hearing. 
These questions should be among those to which the parties should 
address themselves in the argument, as well as any others they deem 
Helevant.2/ | 

d. The protest filed by Messrs. Granik and Cook requests, in 
addition, that the Commission stay the effective date of its grant of 
the assignment application and, if such assignment has been actually 
consummated, require "that Station WMFJ be returned to the Assignor 
so that the relief requested above can apply." By letter dated June 22, 
1956, the Commission requested all parties to this proceeding to sub- 
mit their comments with respect to the stay provisions of Section 
309(c) as they apply to the matter in question. In the reply filed by 
Messrs. Granik and Cook, the protestants adopt the position which, they 
allege, the assignee WMFJ, Inc. took in its intervention in the Court 
of Appeals case, namely that Section 309(c) requires the Commission 
to stay the effectiveness of the grant and that WMFJ, Inc. would be 
required to relinquish control of Station WMFJ pending a final hearing. 
In its reply, WMFJ, Inc. requests that the Commission authorize it 
to continue operating Station WMFJ pending the outcome of the pro- 


eeasine * In support of its request WMFJ, Inc. alleges that there is 
130 little likelihood that Messrs. Granik and Cook will succeed upon 


V/ In a related case involving basically the same issues and the same 
parties, filed May 21, 1956, the Commission ordered an oral argument 
on a protest filed by Messrs. Granik and Cook to the transfer of con- 

trol of Station WESH-TV from W. Wright Esch to WCOA, Inc. (BTC-2175). 
2/ The Commission's files indicate that the assignment of the license 

for Station WMFJ to WMFJ, Inc. was consummated on October 1, 1955. 
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the merits; that they have alleged that Mr. Esch is not fit to be a 
broadcast licensee and if such is the case it is clear that the public 
interest would be served by WMFJ, Inc. operating the station, since 
it is a licensee whose qualifications have not been questioned; and that 
WMF J, Inc. would be irreparably injured by the return of the license 
to Mr. Esch. It is argued that WMFJ, Inc. has changed its position 
substantially by spending money on the station, by reorganizing the 
staff and programs of the station, by moving the main studios of the 
station, and by adding considerable new equipment. It is further ar- 
gued that the dislocation would impair the quality of the service pro- 
vided to the public and that there is grave doubt whether Mr. Esch 
could in fact take over the station since he might not be able to secure 
a lease for the present WMFJ studios. Finally, it is pointed out that 
denial of the relief requested will in no way harm Messrs. Granik and 
Cook since the ultimate relief in the case must come in the Florida 
courts, which courts refused to enjoin the assignment. The reply 
filed by W. Wright Esch reiterated the arguments advanced by WMFJ, 
Inc. 

6. Section 309(c) provides, in part, as follows: 

™" . , . pending hearing and decision the effective date 

of the Commission's action to which protest is made shall be 

postponed to the effective date of the Commission's decision 

after hearing, unless the authorization involved is necessary 

to the maintenance or conduct of an existing service, or unless 

the Commission affirmatively finds for reasons set forth in 

the decision that the public interest requires that the grant re- 

main in effect, in which event the Commission shall authorize 

the applicant to utilize the facilities or authorization in ques- 

tion pending the Commission's decision after hearing." 

(emphasis added) 

We are of the opinion that the parties herein have not demon- 
strated that a denial of a stay of the effective date of the Commission's 


action granting the assignment "is necessary to the maintenance or 


32 
conduct of an existing service."' 3/ Mr. Esch operated Statio. WMFJ 
for many years and his inability to resume control of the station has 
131 not been established, nor has cessation of the broadcast serv- 
ice of WMFJ been shown to be inevitable under the circumstances. 
We also conclude that a finding cannot be made "that the public inter- 
est requires that the grant remain in effect."" The change in the posi- 
tion of the parties was a voluntary one, effectuated with full knowledge 
that an appeal had been filed on September 22, 1955 to the Commis- 
sion's original denial of the protest. They were on notice that a 
change in the status quo might result in financial loss, confusion, in- 
convenience, personnel displacement or other problems. While we 
appreciate the extent to which private interests will be affected by a 
stay of our grant, we are of the view that such circumstance was not 
within the contemplation of Congress when it provided for a "public 
interest” finding by the Commission to support an avoidance of a 
stay. In re transfer of control of KTSA, 14 Pike and Fischer RR 85. 
7. In view of the foregoing, IT IS ORDERED, That, the peti- 
tion for reconsideration filed under Section 405 of the Communications 
Act is granted to the extent provided for herein and is denied in all 
other respects; that pursuant to Section 309(c) of the Communications 
Act of 1934, as amended, the above-entitled application IS DESIG- 
NATED FOR ORAL ARGUMENT at the offices of the Commission in 
Washington, D. C., on the question whether, if the facts alleged in 
the protest were to be proven, grounds have been presented for setting 
3/ In this regard, Messrs. Granik and Cook contend in their letter of 
July 2, 1956 concerning the stay provisions of Section 309(c) that the 
January 20, 1956 amendment to Section 309(c) is not controlling "since 
Congress made it quite clear that the amended section was not to be re- 
troactive, and that the provisions of the older Section 309(c) were to 
apply to all protests which were filed prior to the adoption of the amend- 
ment." We find this contention to be without merit. We have hereto- 
fore held that the amendment being remedial or procedural, it is 
immediately applicable to existing causes of action and not merely to 
those which may accrue in the future. In re WHEC, Inc., 13 Pike and 


Fischer RR 500; In re Cherry and Webb Broadcasting Co., FCC 56- 
731, released July 26, 1956. 
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aside the grant of said application; and that the effective date of the 
grant of the above-entitled application IS POSTPONED pending a final 
determination by the Commission in the proceeding described below. 

8. IT IS FURTHER ORDERED, That the protestants and the 
Chief, Broadcast Bureau, are hereby made parties to the proceedings 
herein and that: 

(1) The oral argument shall commence at 10:00 A. M. 
on the 17th day of September, 1956, and shall be held before 
the Commission en banc; 

(2) The parties intending to participate in the oral 
argument shall file their appearances not later than Septem- 
ber 10, 1956; 

(3) The parties to the proceeding have until the date 
of the oral argument to file briefs or memoranda of law. 

9. IT IS FURTHER ORDERED, That the parties to the above- 
entitled application have until October 1, 1956 to return control of 
Station WMFJ to W. Wright Esch. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ 


Dee W. Pincock 
Acting Secretary 
Adopted: August 29, 1956 
Released: September 5, 1956 


141 [Received September 17 1956] 
BRIEF FOR ASSIGNEE WMFJ, INC. 

WMFJ, Inc. files herewith, by its attorneys, its Brief in the 
above-captioned proceeding, showing that the protest and petition for 
reconsideration filed on July 28, 1955, by Theordore Granik and 
William H. Cook, directed against the Commission's grant without 
hearing of the above-entitled application, should be dismissed or denied 


forthwith and without the holding of an evidentiary hearing. 
* 2 * * * 
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143 6. During the time that this matter has been under considera- 
tion by the Commission and the Court, the Complaint filed by Granik 
and Cook in the Florida courts, seeking enforcement of their alleged 
contract with Esch, or in the alternative, damages for its breach, was 


also being adjudicated. The original Complaint, together with a re- 


quest which was not granted for a temporary order restraining 


the transfer of the WMFJ assets from Esch to WMFJ, Inc., was filed 
on June 13, 1955, and various other pleadings have since then been 
filed in the Florida courts. On July 20 and 21, 1956, a trial on the 
merits took place in the Florida Circuit Court in and for Volusia 
County, and came on for final hearing and argument on August 27, 
1956. On September 6, 1956, the Court handed down its Final Decree 
in that action, denying the relief requested by Granik and Cook in all 
respects, and decreeing, among other things: 

"1. That specific performance and other equitable re- 
lief prayed for by the Plaintiffs in their Amended Complaint 
is denied in toto. 

"2. That the memorandum of October 20, 1954, was 
not and is not a valid and binding contract as to any of the 
parties hereto. 

"5. That the Defendant, WMFJ, Inc., a corporation 
organized and existing under the laws of the State of Florida, 
is not bound by the memorandum of October 20th, 1954, in 
any respect whatsoever. 

"6. That the Defendant, W. Wright Esch, is not bound 
by the memorandum of October 20th, 1954, in any respect 


whatsoever. 


"9. That no negotiations or transactions which took 
place between or among any of the parties to this cause have 
vested any right, title, claim or interest, either in law or 


equity, in favor of the Plaintiffs, or either of them, and against 
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the Defendants, or any of them." 

(Final Decree, pp. 9-10) 
The Decree also stated that "The Court further finds That the Equities 
in This Cause are With The Defendants and Against The Plaintiffs 
and that no predicate has been established either for specific perfor- 
mance or for money damages." (Decree, p. 7) An exemplified copy 
of this Final Decree is attached to the original of this Brief and a 


copy of it is attached to each copy of this Brief. 
* % aK 


IN THE CIRCUIT COURT, SEVENTH JUDICIAL CIRCUIT, 
IN AND FOR VOLUSIA COUNTY, FLORIDA 
IN CHANCERY 


DIVISION "B" 
THEODORE GRANIK and WILLIAM 
H. COOK, 


Plaintiffs, 


vs. CHANCERY NO. 24, 866 


a Florida corporation, TELRAD, 
INC. , a Florida corporation, 
and W.C.0O.A., INC., a Florida 
corporation, 


Defendants 


) 
) 
) 
) 
) 
W. WRIGHT ESCH, WMFJ, INC., 
) 
) 
) 
) 
) 
) 


FINAL DECREE 

The above cause came on for final hearing and argument of 
Counsel before the Court in Chambers at Halifax Law Center, at Holly 
Hill, Florida, on August 27th, 1956. Counsel for all parties were 
present and were heard. 

This cause has been pending final disposition for many months 
and various hearings have been had. On July 20th and 21st, 1956, 
a trial of this cause on the merits took place in open Court before the 
undersigned Judge, sitting in Chancery, in DeLand, Florida. On that 


occasion, much oral testimony was placed in the record, together with 
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numerous exhibits, and, by Order of Court, all of the testimony taken, 
exhibits entered, and sworn pleadings in the record upon a prior hear- 
ing before the Court on the Plaintiffs’ application for injunction, was 
ordered made a part of the record upon the trial and final hearing. 

All testimony was taken directly before the Court, who had an 
opportunity to observe the demeanor and judge the credibility of the 
witnesses. 

The record in this cause, both from the standpoint of pleadings 

159 and from evidence, is extensive and the Court has devoted many 
nae hours to a careful study of the record and the contentions of the re- 
spective parties, including Briefs filed both on July 21st, 1956, and 
August 27th, 1956, by Counsel for the respective parties. The Court 
fully recognizes the importance of this cause to the parties and has 


given full consideration to their respective contentions. 


FINDINGS OF FACT 

Telrad, Inc. , a Florida corporation, was organized in June, 
1952, adopted appropriate by-laws, elected officers and directors 
pursuant to Florida law and to the by-laws, and shortly after its or- » 
ganization became an applicant to the Federal Communications Com- 
mission for a television construction permit. Telrad, Inc., after a 
contest with another applicant, was successful in its application and 
was granted a permit to construct a television station in Daytona 
Beach, Florida. The application to the Federal Communications 
Commission was in the name of Telrad, Inc., and the construction 
permit was granted to Telrad, Inc., and constituted its sole and in- 
dispensable asset. | 

Shortly after the construction permit was granted to Telrad, 
Inc. , the Plaintiffs initiated a series of negotiations in an effort to 


obtain an agreement which would result in their having an assignment 


to them of the television construction permit. Numerous conferences 
were held with W. Wright Esch, one of the Defendants herein, and 


numerous communications, including telegrams, letters and telephone 
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calls, between the Plaintiffs and Mr. Esch, were transmitted. 
On October 20th, 1954, at the offices of a television station 
at said time substantially owned by the Plaintiffs at Palm Beach, 
160 Florida, the Plaintiffs, both of them lawyers, and the Defen- 
aoe dant Esch, not a lawyer, were present. This conference led to the 
preparation of a memorandum dated October 20th, 1954, which is the 
basic subject matter of this action. There is conflict in the evidence 
as to the circumstances under which the memorandum was prepared, 
the Plaintiffs contending that they, together with Mr. Esch, jointly 
prepared the memorandum. Neither Plaintiff could remember pre- 
cisely who dictated the contents of the memorandum. Mr. Esch's 
testimony is that he did not participate in the drafting of the memoran- 
dum and was not even present in the room when it was being dictated 
and that it was handed to him for quick reading only approximately 
ten minutes before he had to leave to catch a train back to Daytona 
Beach. Mr. Esch testified that he was told by the Plaintiffs, and 
so understood, that the paper dated October 20th, 1954, was a mere 
"scratch" memorandum of some of the points covered in previous 
negotiations and that the Plaintiffs and Mr. Esch were to subsequently 
meet for the purpose of attempting to negotiate a formal and complete 
agreement covering all the points and matters under consideration. 
The memorandum of October 20th, 1954, was signed by 
Mr. Each individually and does not purport to be made by or on be- 
half of Telrad, Inc., a corporation organized and existing under the 
laws of the State of Florida. 
On December 15th, 1954, the Plaintiffs addressed a letter 
to Mr. Esch individually, announcing that they were accepting the 
memorandum of October 20th, 1954, which they contended was an 
option. Within a few days thereafter, on December 21st, 1954, the 
Vice-President of Telrad, Inc., as an officer, director and stock- 
holder of Telrad, Inc. , wrote to the Plaintiffs advising that the memo- 
161 randum of October 20th, 1954, was null and void, had not 


been approved, and would not be approved by the directors and 
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stockholders. Thereafter, and for a period of months ending April 
4th, 1955, numerous negotiations took place in Daytona Beach, West 
Palm Beach and Washington, D. C., between the Plaintiffs on the 
one hand, and Mr. Esch and the Vice-President of and Attorney for 
Telrad, Inc. on the other, in an effort to reach a formal agreement 
acceptable to all parties, embodying all the points and matters under 
consideration. 

The parties could not agree, and much testimony was taken 
during the course of the trial of this cause as to their respective 
positions. 

The Plaintiffs contend that the "scratch" memorandum of 
October 20th, 1954, and their letter of December 15th, 1954, con- 
stituted a binding contract, valid not only as to Mr. Esch, but'as to 
Telrad, Inc. and Mrs. Esch. 

The parties were never able to agree and no contract was 
ever entered into with respect to the subject matter of this action, 
and the Court finds, from the evidence, that (contrary to the conten- 
tions of the Plaintiffs) negotiations were not for the purpose of set- 
tling additional demands made by Mr. Esch, but were an effort to 
reach a meeting of the minds, which had never been done before, and 
an attempt by Mr. Esch to clarify the many communications between 
the parties, including telegrams, letters, telephone calls and per- 
sonal conferences, and the memorandum of October 20th, 1954. In 
this connection, the Court finds that the controversial memorandum 
of October 20th, 1954, was a mere "scratch" memorandum during 
the course of negotiations, which were never completed, and did not 
include substantial and essential points as shown by the evidence, 
and was not, and was not intended to be, a contract. 

162 Plaintiffs contend that Telrad, Inc. was the mere "alter ego" 
426 of W. Wright Esch. Their contention is without merit when this mat- 
ter is viewed in the light of the entire record herein. By the Plain- 
tiffs’ own admissions, they not only knew of the existence of Telrad, 
Inc., and that it was the record title holder of the television 
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construction permit, but Plaintiffs also knew that the Florida Statutes 
did not permit the disposition of the sole or principal asset of a corp- 
oration except by action of the Board of Directors and stockholders 
(Florida Statutes 608.19). Further testimony shows that at the time 
the memorandum of October 20th, 1954, was prepared, the Plaintiffs 
knew where and by what means to obtain full information with respect 
to Telrad, Inc., including the limitations upon its officers. 

On October 20th, 1954, and since the creation of Telrad, Inc., 
W. Wright Esch was the holder of two shares of the corporation's 
stock, Mrs. A. B. Esch was the holder of two shares, and Louis 
Ossinsky, Sr., the holder of one share, these five shares constituting 
all of the issued shares of stock at that time. The Court finds with 
respect to Telrad, Inc. and the television construction permit held 
by said Telrad, Inc., that, as a matter of law and fact, in this case 
the Plaintiffs were on notice that they were dealing with a Florida 
corporation and were charged with the legal and equitable duty to deal 
with the corporation as such, and were further charged with the 
knowledge that the business of a corporation in Florida must be con- 
ducted by its Board of Directors. 

The Court held, in this Court's Order of March 31st, 1956, 
denying Plaintiffs’ application for injunction, that necessary parties 
(Mrs. A. B. Esch and Louis Ossinsky, Sr., two of the three officers, 
directors and stockholders of Telrad, Inc.) had not been named as 

163 parties defendant in this cause. The Plaintiffs have not yet 
aa seen fit to make these persons parties. 

The Court further finds that Telrad, Inc. is and has been 
since its organization a bona fide corporation, pursuant to the laws 
of the State of Florida. 

The Court further finds that the memorandum of October 20th, 
1954, has never been ratified by the corporation, and that the Plain- 
tiffs knew as a matter of law that such ratification was necessary, 
and by virtue thereof there is no liability on Telrad, Inc. or W. 


Wright Esch. 
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That Radio Station WMFJ was owned personally by W. Wright 
Esch on October 20th, 1954, and that the real property referred to in 
the memorandum of October 20th, 1954, was owned by W. Wright Esch 
and his wife, Adelaide B. Esch, by the entirety. Telrad, Inc. was the 
owner of the construction permit for the television station. 

In Local 234, etc vs. Henley & Beckwith, Inc., 66 So. 2d, 818, 
the Florida Supreme Court said: 

"A contract should be treated as entire when, by con- 
sideration of its terms, nature and purpose, each and all of 


its parts appear to be interdependent and common to one 


another and to the consideration." 


The Court further finds that the alleged memorandum of Octo- 
ber 20th, 1954, is in no way divisible, and construed most favorably 
to the Plaintiffs was intended one entire transaction; that no binding 
contract is evident; that the absence of corporate authority, which 
Plaintiffs knew was necessary to create a binding contract on Telrad, 
Inc., causes a major portion of the memorandum of October 20th, 

1954, subject matter tofail. Therefore, thereis no proper 
subject matter to which the stated consideration can attach to create 
a binding contract. The Plaintiffs, being charged with the knowledge 
that such authority was necessary, are estopped to deny that there 
was any misrepresentation as to the legal status of Telrad, Inc. and 
are estopped to claim any damages from the failure of the alleged 
transaction to be consummated. That the Plaintiffs have abandoned 
some of their claims and contentions as to the respective considera- 
tions set forth and some of the matters are impossible of performance. 
That a Court of Equity will not enforce portions of an indivisible 
transaction. 

The Court further finds THAT THE EQUITIES IN THIS CAUSE 
ARE WITH THE DEFENDANTS AND AGAINST THE PLAINTIFFS and 
that no predicate has been established either for specific performance 
or for money damages. 


The Court has read many reported cases presented and argued 
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by Counsel and has done further independent research in this matter. 
The Court notes a few of these decisions which are considered directly 
applicable hereto: 

One who deals with respect to corporate property and has 
knowledge of the existence of the corporation is put upon inquiry as 
to whether or not the act of an individual is that of a corporation. 

See Fowler v. Hartridge, 156 Fla. 585, 24 So. (2) 306. 

Ownership of shares of stock alone is not a valid test as to 
whether or not a corporation is in fact the alter ego of the stockholders. 
Sun-Herald Corporation v. Duggan, 2 Cir. 160 Fed. (2) 475. 

165 In Liebling v. Florida Realty Investment Company, 24 Fed. 

20 (2) 688, The Court held that authorization by the Board of Directors 
is necessary to the sale of the sole corporate property, and that even 
action by a majority of the stockholders, including two or three direc- 
tors voting as stockholders, was immaterial, since management of 
the affairs of the corporation is through the Board of Directors. 

The foregoing citations are by no means all of the law con- 
sidered by the Court and made the basis of this decision. 

It must be mentioned that the Plaintiffs rely upon two factors 
alone in an effort to support their contention that Telrad, Inc. was 
the alter ego of W. Wright Esch. First, according to their own testi- 
mony they elected to rely solely upon representations made by Mr. 
Esch (All of which were vigorously denied in the record by Mr. Esch 
under oath). It is academic that one knowing of the corporate exis- 


tence cannot bind the corporation based upon representations made 


by an officer or agent of the corporation. See Stoneman v. Fox Film 
Corporation, Mass. 4N. E. (2) 63, 107 ALR 989; St. Petersburg 
Land and Loan Co. v. Shallcross, 84 Fla. 575, 94 So. 502. 

The second theory of Plaintiffs in support of their alter ego 


contention is that W. Wright Esch controlled Telrad, Inc. because at 
the time the memorandum of October 20th, 1954, was written Esch 
was a subscriber to an additional 120 shares of the corporation's 


stock. The corporation was authorized to issue a total of five hundred 
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shares. The “subscription” is in evidence, and shows on its face 


that the subscription was unilateral and expressly subject to subse- 


quent approval by, and direction of, the Board of Directors of Telrad, 


166 Inc. 
ooh Many other factors were considered by the Court, specifically 
the respective equities of the parties, including their actions, motives, 
and positions in equity. 

The evidence shows that W. Wright Esch sold Radio Station 
WMFJ to WMFJ, Inc., pursuant to a contract he had entered into 
with the assignors to WMFJ, Inc., subsequent to the termination of 
negotiations between the Plaintiffs and the said W. Wright Esch. The 
Court finds that said Esch was under no obligation to refrain from 
selling the radio station as aforesaid, and that Plaintiffs had no valid 
interest or claim, legal or equitable, in the property sold. 

The Court further finds that the sale of controlling shares of 
stock from Telrad, Inc. to W.C.O.A., Inc. was a bona fide act of 
both corporations and proper in every respect. In this connection 
the Court finds that the record herein demonstrates that W.C.O.A., 
Inc. is a proper party in this equitable proceeding. 

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED 
as follows: 

1. That specific performance and other equitable relief 
prayed for by the Plaintiffs in their Amended Complaint is denied in 
toto. 

2. That the memorandum of October 20th, 1954, was not and 
is not a valid and binding contract as to any of the parties hereto. 

3. That the Defendant, Telrad, Inc., a corporation organized 
and existing under the laws of the State of Florida, is not bound by 

the memorandum of October 20th, 1954, in any respect what- 
soever. 

>. That the Defendant, WMFJ, Inc., a corporation organized 
and existing under the laws of the State of Florida, is not bound by 
the memorandum of October 20th, 1954, in any respect whatsoever. 
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6. That the Defendant, W. Wright Esch, is not bound by the 
memorandum of October 20th, 1954, in any respect whatsoever. 

7. That the Plaintiffs’ prayer for money damages herein 
against the Defendant, W. Wright Esch, is herein and specifically 
denied. 

8. That the Plaintiffs are denied money damages as against 
any of the Defendants herein. 

9. That no negotiations or transactions which took place be- 
tween or among any of the parties to this cause have vested any right, 
title, claim or interest, either in law or in equity, in favor of the 
Plaintiffs, or either of them, and against the Defendants, or any of 
them. 

10. That all negotiations between W. Wright Esch and the 
Plaintiffs, or either of them, be and the same are hereby decreed to 
be of no force and effect, and that all agreements of whatsoever na- 
ture, between the Plaintiffs, or either of them, and the said W. Wright 
Esch, in reference to the subject matters of this litigation, be and 
they are hereby decreed of no force and effect. 

11. That the counter-claims of Defendants, W. Wright Esch 
and Telrad, Inc., for damages are denied. 

12. That the Defendants go hence without day, and that the 
costs herein be and the same are hereby taxed against the Plaintiffs 

168 and in favor of the Defendants, to be determined by the Clerk, 
432 in the sum of $ , for all of which let execution issue. 
TO BE RECORDED. 
DONE, ORDERED, ADJUDGED and DECREED in Chambers, 
at Halifax Law Center, at Holly Hill, Florida, this 6th day of Sep- 
tember, A.D. 1956. 


/s/ Robt. H. Wingfield 
CIRCUIT JUDGE 
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185 [Received September 28, 1956] 


BRIEF FOR PROTESTANTS, GRANIK AND COOK 

Granik and Cook, Protestants in the above entitled proceeding, 
file this Brief in accordance with the opportunity afforded them by the 
Commission during the Oral Argument conducted in this proceeding 
on September 17, 1956. During the course of that Argument ques- 
tions were raised concerning the effects upon this proceeding of a 
decision of the Circuit Court for Volusia County, Florida, in the liti- 
gation between the Protestants and the Applicants herein. The Com- 
mission, during the course of the Argument, took official notice of 
the Florida decision, and offered to Protestants the privilege of sub- 
mitting a Brief addressed to the significance of that decision in the 
context of the instant proceeding. This Brief is directed solely to 
that aspect of this proceeding. In all other respects Protestants rely 
on the position set forth in the Oral Argument of September 17, 1956. 

The Florida decision is relied on by the Applicants as estab- 
lishing (1) that the Protestants no longer are parties to this proceed- 
ing, and that consequently the Protest should forthwith be dismissed, 
and (2) that the Florida decision contains factual and legal findings 
which must be recognized by the Commission, and which must lead 
to a denial of the instant Protest on its merits. Each of these aspects 
of the argument of the Applicants will be discussed separately. 

| @ 

WMFJ, Inc., in its Brief (Pars. 7-12), as well as the Oral 
Argument, and Esch at the Oral Argument, argued that the decision 
of the Florida Court that there was no legal or binding contract be- 
tween Esch and the Protestants deprives the Protestants of their 

186 standing to challenge the transfer of Station WMFJ from Esch 
to WMFJ, Inc. Without embarking upon any subtle or complex 
analysis concerning whether "standing" to protest may be lost or 
gained during the course of a protest proceeding, it is sufficient to 
refute the Applicants’ position to point out that the judicial determina- 


tion which constitutes the sole basis for that position is not, at this 
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juncture, a final determination of the rights of the parties, even under 
the law of Florida. The Circuit Court determination in favor of Esch 
is an appealable order, and Protestants’ Florida counsel have been 
instructed to prepare an appeal from that decision. Until that appeal 
has been finally adjudicated, the Circuit Court determination does 
not finally establish the respective rights of the parties. Adoption 
of the Applicants’ position could lead to the absurd situation in which 
Granik and Cook, having originally had standing to protest, could 
lose that standing as the result of a lower court determination, and 
then reacquire that standing in the event that a higher court were to 
reach a contrary result. Certainly no such scheme is contemplated 
in Section 309(c) of the Communications Act, nor should the Commis- 
sion adopt any procedure in which the rights of parties are dependent 
upon the results of each interlocutory or other step in judicial pro- 
ceedings. Since the judicial proceedings in Florida are still alive, 
the statement of the Court of Appeals in Granik v. Federal Communi- 
cations Commission, 13 R.R. 2185, concerning the possible effects 


of a Commission decision upon the Florida Courts, and vice versa, 


is still fully sptioable.a’ There can be no question but that Granik 


and Cook are "parties in interest” to the proceeding on the transfer 
application. 

187 The Brief of WMJF, Inc., (Par. 12), considers the possibility 
of an appeal from the Circuit Court of Florida decision. WMFJ, Inc. 
takes the position that that decision should be considered binding on 
the parties until it is reversed. This position would lead to the absurd 
consequences set forth above. Indeed, it is a further demonstration 
of the attitude manifested by these parties while the Commission's 
decision denying the Protest herein was on appeal to the Court of 
Appeals for the District of Columbia Circuit. The consequences of 
the adoption of this position are dramatically demonstrated by the 
situation with which the Commission is now confronted in this 


a Indeed, Commission action may very well affect the appeal pro- 


ceedings in Florida. 
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proceeding with respect to the return of Station WMFJ to Esch. 


i, 

The Applicants also rely on the Florida Court decision as 
establishing that Esch acted fairly and in good faith with Protestants 
during the course of his negotiations with them and in the subsequent 
sale of Station WMFJ to WMFJ, Inc. It is respectfully submitted 
that it would be a grave error for the Commission to adopt the Appli- 
cants’ position,’ and to rely upon its official notice of that decision in 
resolving this proceeding on its merits. It is clear from the Com- 
mission's Order of September 5, 1956, designating this matter for 
Oral Argument, that for the purposes of deciding whether an eviden- 
tiary hearing is necessary the allegations of the Protest herein are 
to be treated as if on demurrer--i.e., they are assumed to be true. 
At the time of the Oral Argument the Commission had not, and could 
not, since it was assuming all facts to be as alleged in the Protest, 
have received any evidence in this matter. However, once the Com- 
mission has taken official notice of a matter, evidence has been taken. 
The fact that the Florida Court decision has been "officially noticed" 
by the Commission places that decision in evidence, just as though it 
had been formally offered by one of the parties at an evidentiary hear- 
ing. The Commission cannot have it both ways. This proceeding 

188 must either be decided in accordance with the designation 
order--i.e., a determination made on the basis of the facts alleged 
in the Protest whether an evidentiary hearing is required--or it must 
conduct an evidentiary hearing at which the Protestants are afforded 
an opportunity to introduce evidence which bears on the issues they 
have raised. If the Commission relies on the Florida decision it will 
have "received" evidence without affording the Protestants an oppor- 
tunity to introduce evidence in rebuttal. This would be a clear viola- 
tion of Section 7(d) of the Administrative Procedure Act. 

The grave implications of such a course of conduct by the 
Commission can be succinctly demonstrated. In the first place, since 


it is contemplated that the decision of the Florida Circuit Court will be 
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appealed, it cannot be assumed that the findings in that decision will 
ultimately prevail. If the Commission is of the view that the better 
course for it would be to await the final outcome of the Florida pro- 
ceedings prior to taking final action on the instant application, Protes- 
tants would acquiesce in that course of autieas” It would be foolish 
for the Commission to treat as binding the findings of a Florida Court 
which might ultimately be determined not even to be binding in Florida. 
Even ifthe Florida Circuit Court findings were final, it would 
be erroneous for the Commission to rely upon them in determining the 
issues before it, without affording Protestants an opportunity to intro- 
189 duce contradictory evidence. The issues before the Florida 
Court are different from those before the Commission. The oe 
ae 


and Esch on the one hand and Granik and Cook on the other, a binding 


question before the Court is whether there existed between Telra 


contract which gave Protestants an option to purchase the radio and 
television stations involved. One of the issues confronting the Com- 
mission, in view of the clear determination of the Court of Appeals for 


the District of Columbia Circuit in Granik v. Federal Communications 


2/ WMFJ, Inc. (Br. Pars. 13 to 16) makes the patently erroneous 


argument that Protestants have already obtained the relief they re- 
quested from the Commission because the Circuit Court in Florida has 
rendered a decision. Obviously the statement made by Protestants 

in the Protest that they would accept a Commission determination to 
withhold action on the instant transfer "pending the determination" of 
the Florida Court, referred to a final determination by that Court. 
Since the instant decision is subject to reversal on appeal, it is nota 
final decision. The matter may well be remanded to the Circuit Court 
of Volusia County for further consideration. 


3/ Telrad is a corporation in which Esch owns stock, which was the 
permittee of a television station which was also transferred to third 
parties in contravention of the agreement with Protestants. This 
matter is not before the Commission in this proceeding. 
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Commission, 13 R.R. 2185, 2/ is whether Esch was guilty of lack of 


' good faith and fair dealing in his negotiations with Protestants. The 
decision of the Florida Court is based in large part upon the failure 
of Telrad, as a corporation, to be signatory to the agreement. This 
can, of course, have little or no bearing on the question of Esch's 
good faith and fair dealing, which is not an issue before the Florida 
Court. Indeed, even with respect to the question whether there was 
a binding contract, it should be noted that the Supreme Court of 
Florida, on an interlocutory appeal by the Applicants, held that the 
Protestants’ Complaint stated a cause of action, on the basis of the 
document itself. For the Commission now to conclude merely on the 
basis of the Florida Court findings that Esch acted in good faith and 
dealt fairly with Protestants would constitute a gross deprivation of 

Protestants’ right to introduce evidence on this aibiecho 

190 CONCLUSION 

In view of the foregoing, it is respectfully submitted that 
although the Commission has already taken official notice of the 
Florida Court decision, it may not either dismiss the Protest on the 
basis of that decision, or resolve the issues in this proceeding without 
affording Protestants the opportunity guaranteed them in Section 309(c) 
of the Communications Act to adduce evidence upon the issues herein 
at a full evidentiary hearing. At such a hearing the decision may be 
again officially noticed or formally introduced in evidence, and its 
47 in the light of the Court's opinion in the Granik case, WMF4J, Inc.'s 
reliance on Assignment of License of Station WMCA, 10 F.C.C. 241, 
is misplaced. If that case held that the bona fides of the transferor 


are not material in a proceeding such as this, it has clearly been 
overruled by the recent Court of Appeals decision. 


5/ It should be noted further that the Broadcast Bureau in the Oral 
Argument supported Protestants’ allegation that there had been an 
illegal transfer of control engaged in by Esch. This illegal transfer, 
and the method in which it was utilized by Esch to deprive Protestants 
of the fruits of their contract, are further subjects for exploration in 
an evidentiary hearing which cannot be foreclosed by the Florida 
Court's determination. 
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implications explored. Certainly it cannot, without more, serve to 
conclude the factual questions raised herein. 
Respectfully submitted, 
THEODORE GRANIK AND WILLIAM COOK 


By /s/ Leonard H. Marks 
Leonard H. Marks 


By /s/ 
Stanley S. Neustadt 
‘i Cohn and Marks 
317 Cafritz Building 
. September 27, 1956 Washington 6, D. C. 


Their Attorneys 


205 MEMORANDUM OPINION AND ORDER 
~ By the Commission: Commissioners Hydo, Bartley and Lee not par- 
ticipating. 
’ 1. The Commission has before it for consideration (a) the 


Commission's Memorandum Opinion and Order released on Septem- 
ber 5, 1956 (FCC 56-819, Mimeo No. 34681) designating the above- 
captioned application (BAL-2029) for Oral Argument and (b) the 
Ls transcript of Oral Argument and briefs of the parties filed pursuant 
to the Commission's order. 
5° 2. On June 29, 1955, BAL-2029 was granted without a hear- 
ing, and was thereafter the subject of a protest and petition for re- 
consideration which was filed on July 28, 1955, by Theodore Granik 
and William H. Cook (Protestants). The protest alleged, in substance, 
that on October 20, 1954 Protestants entered into a written option 
: agreement with W. Wright Esch to purchase radio station WMFJ from 
Esch and to have its license assigned to them; that Protestants at- 
F tempted to exercise the option on December 15, 1954; that '"’. . . Mr. 
Esch intentionally broke his contract. . . with full knowledge that 





the contract was valid and binding. . . "5 that Esch attempted to 
abrogate the agreement unilaterally but that it contains no provision 
which would permit such abrogation; that Protestants are suing in 


the Circuit Court in Volusia County, Florida, Chancery Docket No. 
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24866 to enforce the option contract; that Esch misrepresented and 
concealed the extent of his interest in Telrad, Inc., a Florida cor- 
poration which is the permittee of television broadcast Station 
WMFJ-TV (now WESH-TV); and that Esch's actions demonstrate that 
he lacks the character qualifications necessary to a broadcast licen- 
see. In the alternative, Protestants requested the Commission, 
" . ,. . pursuant to Section 405 of the Communications Act and Sec- 
tion 1.390 of its Rules, to reconsider and reverse its action of 
June 29, 1955, and to abstain from any further action in this matter 
pending the determination of the Circuit Court in and for Volusia 
County, Florida, in Chancery Docket No. 24886." 

3. On August 29, 1956, in compliance with the mandate of 
the United States Court of Appeals for the District of Columbia Cir- 
cuit (Theodore Granik and William H. Cook v. Federal Communica- 





tions Commission, 234 F2d 682,685), the Commission found Protes- 
tants to be parties in interest and designated the application for Oral 

206 Argument to determine whether, if the facts alleged in the 
protest were proven, grounds would exist for setting aside the grant 
(Memorandum Opinion and Order released September 5, 1956, FCC . 
56-819, Mimeo No. 34681)2/ 

4. During the Oral Argument, which was held on Septem- 
ber 17, 1956, pursuant to the order of designation, supra, the Com- 
mission advised the parties that it was officially noticing the decree 
of the Circuit Court in and for Volusia County, Florida, in the case 
entitled Theodore Granik and William H. Cook, plaintiffs, v. W. 
Wright Esch, WMFJ, Inc., a Florida corporation, and WCOA, Inc., 
a Florida corporation, defendants, Chancery No. 24866;2/ which 


decree was rendered on September 7, 1956, and stated, in pertinent 


y The Commission had previously denied the protest on August 29, ‘ 
1955 on the ground that the Protestants were not parties in interest. 
2/ The protest has referred to the docket number of the Circuit Court s 


as No. 24886 (Paragraph 4) and 24486 (paragraph 13). These citations 
appear to be typographical errors in that the copy of the decree which 
was attached to Assignee's brief shows the Docket No. to be 24866. 
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part, with respect to the alleged option between Protestants and Esch, 


"  . . That the Memorandum of October 20, 1954, was not and is 
not a valid and binding contract as to any of the parties hereto... 
and "That the defendant, W. Wright Esch, is not bound by the Memo- 


randum of October 20, 1954, in any respect whatsoever... . " 


v? 


The question first before us, therefore, is the determination of the 
effect of the Florida court decision upon the present proceeding. 

9. The proceeding before us is characterized by an assump- 
tion, as asserted in the protest (paragraph 2, supra), that the Octo- 
ber 20, 1954, option agreement was a binding contract. Such assump- 
tion was the predicate upon which the United States Court of Appeals 
for the District of Columbia Circuit based its finding that Protestants 
were parties in interest. This is demonstrated by the Court's state- 
ment that"... We think Granik and Cook had standing to protest 
under Section 309(c) and to petition for reconsideration under Section 
405. By contract they had secured an interest in Esch's ownership 
of the license. The proceedings on Esch's application to the Commis- 
sion were calculated to lead to Commission action inconsistent with 
appellants’ interests, which were known to the Commission. Indeed, 
the action of the Commission granting the assignment application 
amounted to approval of transfer of the station license to intervenor 
notwithstanding Esch was shown, prima facie, to have contracted to 
apply to the Commission for assignment of the license to appellants. 
Under any ordinary construction of Sections 309(c) and 405 appellants 
were parties in interest, persons aggrieved, or persons whose in- 
terests were adversely affected by this action of the Commission." 
(Granik v. FCC, supra). 


The Court then pointed out that the Florida courts have juris- 


207 diction to decide the private rights of the parties; that the 





Protestants’ position in the private litigation does not deprive them 
of standing under the Communications Act to challenge actions under 


it which are unfavorable to their interests; that ''. . . good faith and 


fair dealing bear upon the public interest"; and, therefore, that 
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Granik and Cook, through their private interest, represent a factor 
affecting the public interest. The Court's language with respect to 
"good faith and fair dealing" must be read in the context of the above- 
quoted finding and, when so read, can lead to no reasonable interpre- 
tation but that the element of good faith and fair dealing relates di- 
rectly to Esch's alleged breach of a binding contract. 

6. As may be seen from the discussion in paragraph 5, supra, 
it is evident upon the face of the pleadings and the decision of the 
Court of Appeals that the essence of the protest is the existence of a 
valid contract, and, further, that Protestants’ standing as parties in 
interest was predicated by the Court of Appeals upon their prima 
facie showing that there was such a contract. 


7. A Florida court of competent jurisdiction (paragraph 4, 


supra) now, however, has held that the October 20, 1954, agreement 


is not a contract and the Commission has officially noticed the Florida 
court's decision. The effect of this decision is to eliminate the basis 
of Protestants’ claim of interest stemming from the alleged breach of 
contract by Esch and to deprive Petitioners of their position as parties 
in interest within the meaning of Sections 309(c) and 405 of the Com- 
munications Act. Any attempt in this proceeding to prove the exist- 
ence of a contract could be nothing more than a useless act and an 
unwarranted attempt by this Commission to override the jurisdiction 
which was exercised by the Florida court when it entered its decree. 
Although the Commission's order which designated this proceeding 
for oral argument had the effect of assuming allegations made in the 
protest to be true, the Commission cannot blind itself to realities 
which, as in the present case, are a proper object for its official 
notice and which go to the basis of the controversy before it. 

8. Although Protestants have lost their standing to protest 
or to request reconsideration in this proceeding, their "Protest and 
Request for Reconsideration" contained the allegation that Esch"... 
may have misrepresented to and concealed from the Commission 


certain facts with respect to the ownership of Telrad, Inc. ..." 
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. This allegation will be considered by the Commission in the light of 
its records to determine whether any questions remain which would 
require further action by the Commission on its own motion. 

9. Protestants’ allegations of misrepresentation and conceal- 
ment are set forth with greater specificity in their protest filed in 
Docket No. 11744 than in this proceeding. Since, however, the pro- 
ceedings in both Docket No. 11744 and Docket No. 11808 involve 

208 essentially the same parties and fact situation, the question 
as to Esch's alleged misrepresentations and concealment will be 
considered here in its entirety. 

10. In essence, Protestants contend that Esch represented 
to the Commission, in the application of Telrad, Inc. for a construc- 
tion permit to construct Station WESH-TV, that he was a majority 
stockholder of the applicant corporation; that the said application 
showed Esch to be a 98. 5% stockholder of Telrad, Inc. ; that the stock 
holding was represented by ownership of 2 shares and a stock subscrip- 
tion for an additional 220 shares (subsequently reduced by amendment 
to 120 shares); that the Commission, in reliance upon Esch's repre- 
sentations, described him in a McFarland letter as "majority stock- 





holder" and as the sole source of funds for the construction of WESH- 
TV; that, during the hearing which was held on the Telrad, Inc. ap- 
plication, Esch was described in Telrad, Inc.'s points of reliance 

as the principal stockholder; that Esch characterized himself as the 
principal stockholder of Telrad, Inc. in the October 20, 1954 


r. agreement with Protestants (paragraph 2, supra); that the application 
to transfer control of Telrad, Inc. to WCOA, Inc. (Docket No. 11744) 
> indicated that Esch owned only 2 shares (40%) of a total of 5 shares 


of stock issued and outstanding; that on February 16, 1956, Esch 
surrendered his rights to subscribe to the additional 120 shares of 
stock; and that this surrender was apparently not reported to the 
, Commission. Protestants contend that an unauthorized transfer of 
. control of Telrad, Inc. thereby resulted, in that control was no 
longer in Esch, but in Adelaide B. Esch, Louis Ossinsky, Sr., and 
W. Wright Esch, and that no prior consent of the Commission as 
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required by Section 310(b) of the Communications Act of 1934, as 
amended, was requested or obtained. Protestants further allege 
that the surrender of subscription rights and transfer of control were 
employed by Esch to color his defense in the Florida courts that he 
did not have authority to bind Telrad, Inc. by the October 20, 1954 
agreement; and that the surrender of subscription rights and transfer 
of control constitute fraudulent acts designed to circumvent the rights 
of Petitioners. 

11. As previously indicated by the Commission in both its 
letter to Protestants dated April 25, 1956, and its Memorandum Opin- 
ion and Order designating the above-entitled application for oral argu- 
ment, the Commission's records indicate that full information with 
respect to Esch's ownership interest in Telrad, Inc. has been con- 
tinuously on file. Briefly, the history of the various Telrad applica- 
tions which culminated with the present proceeding, is as follows: 

a. On July 1, 1952, Telrad, Inc., a Florida corpora- 
tion having a capitalization of 500 shares of voting common 
stock, filed its application (BPCT-1219) for a construction 
permit for a new television station at Daytona Beach, Florida. “ 
Section I, Page 2, Table 1 of BPCT-1219 indicated that W. 
Wright Esch held 98. 5% of the voting stock, consisting of 2 
shares owned and 220 shares subscribed. An additional 2 

209 shares were held by Mrs. Adelaide Esch and 1 share was held . 
by Louis Ossinsky, Sr. Exhibit 4 to BPCT-1219 indicated « 
that construction costs would be met from Esch's personal 

finances and included the subscription agreement whereby Esch « 

agreed to buy 220 shares upon request of the officers of Tel- 

rad, Inc. 

b. On January 7, 1954 the Commission directed a 
McFarland letter to Telrad, Inc. looking to a hearing to deter- 
mine whether or not to grant Channel 7 to Telrad, Inc. or to o 
a competing applicant, the News-Journal Corporation. The 
McFarland letter noted that it was proposed". . . to defray 
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costs . . . from the 'personal finances’ of Mr. W. Wright 
Esch, your majority stockholder. ..." 

c. On February 17, 1954, BPCT-1219 was amended 
to show 120 shares of stock subscribed by Esch. 

d. The application of News-Journal Corporation and 
Telrad, Inc. were designated for hearing by the Commission 
on February 25, 1954. 

e. On June 7, 1954, the application of News-Journal 
Corporation was dismissed with prejudice and on June 8, 1954, 
the Hearing Examiner released his Initial Decision proposing 


to grant the application of Telrad, Inc. on the ground that the 





applicant had been previously found legally, technically, and 
financially qualified and that the comparative issues had been 
rendered moot by dismissal of the competing application. 

f. On July 9, 1954, the Commission released its Order 
affirming the Initial Decision. 

g. On February 21, 1956, W. Wright Esch, Adelaide 
B. Esch, and Louis Ossinsky, Sr. filed an application to trans- 
fer control of Telrad, Inc. to WCOA, Inc. through the sale of 
495 unissued shares of Telrad, Inc. stock to WCOA, Inc. 


12. The effect to be given Esch's stock subscription agreement 





must be evaluated in the light of the Commission's records, the plead- 
ings of the parties and the record of oral argument. There is no basis 
in any of these data for a finding that Esch intended to misrepresent 

his position in Telrad, Inc. to the Commission either at the time the 
original application for construction permit was filed in 1952 or in the 
1954 amendment thereto. To the contrary, the sequence of events 
surrounding Esch's far later surrender of the stock subscription agree- 


ment =" which surrender forms the basis of Protestants’ charges of 


3/7 Esch surrendered his right to subscribe to 120 shares of stock on 
February 16, 1956, about 3 1/2 years after the original application for 
a construction permit was filed; about 1 1/2 years after the construction 
permit was granted; and 5 days prior to filing of application to transfer 
control of Telrad, Inc. to WCOA, Inc. 
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210 misrepresentation and unauthorized transfer of control, indi- 

cates that it was more in the nature of a necessary incident to filing 
the application to transfer control of Telrad, Inc. to WCOA, Inc. 
through the sale of 495 shares of unissued Telrad, Inc. stock to 
WCOA, Inc. 

13. The Commission has, as a matter of policy, looked be- 
yond naked stock ownership in determining the incidence of control 
of applicant corporations and has considered stock subscription agree- 
ments which represent a controlling quantity of stock as being tanta- 
mount to control. This line of reasoning has been adopted out of 
recognition of the facts that much time frequently elapses between 
the filing of an application and construction of the requested broad- 
cast facility; that during this preliminary period only minimum fi- 
nancing may be required; that actual stock ownership during such 
preliminary period may not reflect the ultimate control which is pro- 
posed; and that stock subscription agreements do reflect such ulti- 
mate control for the purposes of comparative hearing. 

14. Considered in the limited sense of paragraph 13, supra, 
Esch's surrender of his stock subscription agreement on February 7 
16, 1956 will be assumed to constitute a transfer of control of Telrad, | 
Inc. The Commission, however, has at all times been fully advised 
of the stock subscription agreement. This agreement was at no time 
effectuated. At the time of filing the application for transfer of con- 
trol of Telrad, Inc. to WCOA, Inc., full information was supplied < 
relative to both the existing stock ownership and the proposed owner- 
ship, including a statement in the transfer application that Esch's . 
stock subscription of 120 shares of Telrad, Inc. stock"... had 
been withdrawn and duly cancelled by both W. Wright Esch and the 
Seller..." Wetherefore regard this matter as in no way reflect- 
ing adversely on the character qualifications of any of the parties 
concerned. In addition, Protestants’ allegation that Esch surrendered r 


his subscription agreement in an effort to color his position before 


the Florida court is not tenable in view of the fact that the matter 
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before that court involved Esch's power to bind Telrad, Inc. in 1954 
and could not, therefore, have been affected by his surrender of a 
subscription agreement in 1956. 

15. In the light of paragraphs 10-14, it is concluded that the 
allegation of the Protestants referred to in paragraph 8 hereof, raises 
no question which would require or warrant action herein by the Com- 
mission on its own motion. 

16. It is noted that Protestants, as an alternative pleading in 
their protest, requested the Commission to reconsider and reverse 
the grant of the assignment application pending decision by the Florida 
court (See paragraph 2, supra). Since that decision has now issued 
and has been officially noticed by the Commission, Protestants’ alter- 
native pleading has become moot. Even if considered without its 


predicate upon the Florida court decision, however, the request for 


211 reconsideration must fail for the reasons set forth in Para- 





graphs 10 through 13, supra, which dealt with Protestants’ allegations 
upon their merits. 

17. In view of the foregoing, IT IS ORDERED, That, pursuant 
to Sections 309(c) and 405 of the Communications Act of 1934, as 
amended, the Protest and Petition for Reconsideration of Theodore 
Granik and William H. Cook in the above-entitled proceeding, IS 
DISMISSED. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 


Mary Jane Morris 
Secretary 


Adopted: January 30, 1957 
Released: January 31, 1957 
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212 ERRATA 
The Commission's Memorandum Opinion and Order released 
January 31, 1957 (Mimeo No. 40705) dismissing the protest of Theo- 
dore Granik and William H. Cook in the above-entitled proceeding is 
corrected by deleting paragraph 17 thereof and substituting the fol- 
lowing: 
"17. In view of the foregoing, IT IS ORDERED, That, 
pursuant to Sections 309(c) and 405 of the Communications 
Act of 1934, as amended, the Protest and Petition for Recon- 
sideration of Theodore Granik and William H. Cook in the 
above-entitled proceeding IS DISMISSED; the Commission's 
grant on June 29, 1955 of the application of W. Wright Esch 
to assign the license of Station WMFJ, Daytona Beach, 
Florida, to WMFJ, Inc. IS AFFIRMED; and the proceedings 
ARE TERMINATED." 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 


Mary Jane Morris 
Secretary 
Released: February 5, 1957 


EXCERPTS FROM TRANSCRIPT OF ORAL ARGUMENT 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
MONDAY, SEPTEMBER 17, 1956 
In re Application of 


W. WRIGHT ESCH to assign 
the license of Station WMFJ, 
Daytona Beach, Florida, from 
W. Wright Esch to WMFJ, Inc. 


Docket No. 11808 
File BAL-2029 


The above-entitled matter came on for oral argument before 
the Commission in Room 7134, New Post Office Building, Washington, 
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D,. ©, at 11:05 4. m. 
54 * x * * 

37 Commissioner McConnaughey: The Commission will take 

official notice of the opinion and decree of the Circuit Court for the 

Seventh Judicial Circuit of Volusia County of Florida in the case en- 

titled "Theodore Granik and William H. Cook, Plaintiffs, versus W. 

Wright Esch, WMFJ, Inc., a Florida corporation, Telrad, Inc., a 

Florida corporation, and WCOA, Inc., a Florida corporation, Defen- 

dants, Chancery No. 24866,"' and the parties to these proceedings 

will be given a period of ten days in which to file briefs addressing 

themselves to this decision. 

Mr. Marks: May I ask a question? 

Commissioner McConnaughey: Yes. 

Mr. Marks: When the appeal is taken by the protestants, what 
procedure do you desire that I employ in order to bring to your atten- 
tion the appeal on that matter? 

38 Commissioner McConnaughey: That will be up to you. 

Mr. Marks: Well, having taken official notice of the record 
in the case, the appeal of course will be part of that record. 

Commissioner McConnaughey: You can address yourself to 
that, as and if that is desired. 

Mr. Marks: All right. Yes, sir. 


Bs * a xe * 
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[Received Feb. 21, 1956 FCC] 


DEMPSEY AND KOPLOVITZ 
Attorneys at Law 
Bowen Building 
Washington 5, D.C. 


February 21, 1956 


Miss Mary Jane Morris 

Secretary 

Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 

Transmitted herewith in triplicate is an application (FCC Form 315) 
for Commission consent to the transfer of control to W.C.O.A., Inc. of 
Telrad, Inc., holder of permit forthe construction of Station WESH-TV, 
Daytona Beach, Florida. 

It is requested that the undersigned office be furnished with copies 
of any communications from the Commission concerning this application. 

Respectfully submitted, 
DEMPSEY AND KOPLOVITZ 
By/s/ Frederick H. Walton, Jr. 


* x x * ok a 


[Received Feb. 21, 1956 FCC] 
STOCK PURCHASE AGREEMENT 
THIS AGREEMENT, made and entered into this 16th day of Febru- 
ary, 1956, by and between TELRAD, INC. 
its principal place of business located in Daytona Beach, Florida, herein- 
after referred to as the Seller, and W.C.O.A., INC., a Florida corpora- 


tion, with its principal place of business located in Pensacola, Florida, 


, a Florida corporation, with 


hereinafter referred to as the Buyer: 
WITNESSETH: 

WHEREAS, the subscription to purchase 120 shares of the no par 
value common stock heretofore made by W. Wright Esch has been with- 
drawn and duly cancelled by both W. Wright Esch and the Seller, as evi- 
denced by a document hereto attached and made a part hereof as Exhibit 
"A"; and 





243 





61 
WHEREAS, the Seller is authorized by law to issue a total of five 
hundred (500) shares of no par value common stock, of which four hun- 


dred ninety-five (495) shares have never been issued; and 

WHEREAS, the Seller by appropriate authorization of its officers, 
directors and stockholders, has determined to sell said stock, and the 
Buyer desires to purchase the same; and 

WHEREAS, the Seller is the owner and holder of a Construction 
Permit issued by the Federal Communications Commission, authorizing 
the construction of television broadcast station WESH-TV, to operate on 
VHF Channel 2 in Daytona Beach, Florida; and 

WHEREAS, the issuance of said 495 shares aforementioned will 
effect a transfer of control of TELRAD, INC., as contemplated by this 


agreement, but such transfer cannot be consummated without first ob- 


taining the approval of the Federal Communications Commission; . . . 
* * * * * OK 
EXHIBIT "A" 


Telrad, Inc. 
Daytona Beach, Florida 


Gentlemen: 
As you know, I agreed some time heretofore to subscribe to 120 
shares of the common no par value stock of your company. 
In view of circumstances, I wish to be relieved of my subscription, 
or my attempt to subscribe, and trust that you will take the matter up 
at the next meeting of your Board of Directors and take whatever action 
may be necessary to relieve me of this responsibility, and indicate your 
action on the enclosed copy. 
Very truly yours, 
/s/ W. W. Esch 


Mr. W. W. Esch 
Daytona Beach, Florida 


Dear Mr. Esch: 


This is to advise that the Board of Directors has considered the 
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original of the within and foregoing letter, and did on the 16th day of 
February, 1956, legally relieve you of any obligation to subscribe to the 
120 shares of common no par value treasury stock of our company. 
TELRAD, INC. 
/s/ By Louis Ossinsky, Sr. 
Its Vice-President 


* x * * ok * 


[Received Mar. 20, 1956 FCC] 


Law Offices 
COHN AND MARKS 
Cafritz Building 
Washington 6, D. C. 


March 19, 1956 


Miss Mary Jane Morris 
Secretary, Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris 

This is with reference to the pending application for thetransfer of control 
of Telrad, Inc., permittee of Station WESH-TV, Daytona Beach, Florida, 
to WCOA, Inc. (File No. BTC-2175). 


As the Commission files will disclose, the principal stockholders of 
Telrad, Inc., is W. Wright Esch, who had previously agreed to convey 
the construction permit of this station to Theodore Granik and William H. 
Cook. Specific information regarding this Agreement has previously been 
furnished to the Commission in connection with a Protest that was filed 
against the transfer of Station WMFJ, Daytona Beach, Florida, of which 
Mr. Esch was the licensee. This Protest is now before the U. S. Court 
of Appeals for the District of Columbia awaiting further consideration 
(Docket No. 12909). 


An action was also brought against Mr. Esch, WMF4J, Inc. and Telrad, 

Inc., in the Circuit Court for Volusia County, Florida, for specific per- 
formance. These defendants filed a Motion to Dismiss aad to Strike the 
Complaint. The defendants’ Motion was denied and an Appeal was taken 
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to the Supreme Court of Florida by the defendants. On February 7, 1956, 
the Supreme Court of Florida affirmed the action of the lower court 
denying the Motion by the Esch, etal., interests. A copy of this Order 
is attached as Exhibit A. 


At the present time, there is pending in the Circuit Court an action for 
an injunction to restrain Mr. Esch, and Telrad, Inc., from proceeding 
with the transfer of control to WCOA, Inc. A copy of the application 
for injunction is attached as Exhibit B. 


Local counsel for Granik and Cook have advised that this injunction re- 

quest will be argued before the Circuit Court of Volusia County this 

week. Accordingly, you are requested to withhold further action on the 
WCOA, Inc., application until the Court has had an opportunity to 


consider the request for an injunction. 


You are also advised that Messrs. Granik and Cook intend to file with 


the Commission further information regarding the pending application 


for transfer of control to WCOA, Inc., at an early date. 


Very truly yours 
/s/ Leonard H. Marks 


Attorney for Messrs. Granik 
and Cook 


Enclosures 


ce: Messrs. Dempsey & Koplovitz 
Bowen Building 
Washington, D. C. 
Attorneys for WCOA, Inc. 


Louis Ossinsky, Sr., Esq. 
411 Main Street 
Daytona Beach, Florida 
Attorney for W. Wright Esch, et al. 


* * * 
[Received March 30, 1956 FCC] 
338 Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
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In re Transfer of Control of ) 
TELRAD, INC., permittee of WESH-TV File No. BTC-2175 
DAYTONA BEACH, FLORIDA ) 
PETITION TO DESIGNATE 
APPLICATION FOR HEARING 

Theodore Granik and William H. Cook, pursuant to Section 309 
of the Communications Act as interested parties, request that th above 
entitled application be designated for hearing for reasons set forth more 

| fully below. 

1. Theodore Granik and William H. Cook on October 20, 1954 en- 
tered into an agreement with W. Wright Esch, pursuant to which W. 
Wright Esch agreed to cause Telrad, Inc., permittee of Station WESH-TV 
to assign the construction permit for that station to Granik and Cook. This 
agreement has been called to the attention of the Commission in connec- 
tion with the transfer of Station WMFJ, Daytona Beach, Florida. Granik 
and Cook filed a protest against the transfer of Station WMFJ on the grounds, 
among other things, that the agreement of October 20, 1954 created in 
them an option to acquire Station WMFJ. This protest was denied and 
review proceedings are now pending before the United States Court of 
Appeals for the District of Columbia, Case No. 12909. Reference is 
here made to the earlier pleadings submitted in connection with the trans- 
fer of WMFJ and the protest filed by Granik and Cook, which set forth 
the circumstances surrounding the breach of the agreement by W. Wright 
Esch and Telrad, Inc. Reference is further made to the stipulation en- 
tered into by the parties, including the General Counsel in the case of 


Theodore Granik and William H. Cook v. Federal Communications Com- 


mission, Case No. 12909, which also sets forth facts concerning the 
agreement of October 20, 1954. 

2. Petitioners allege that a grant of the above entitled application 
will affect their interests and rights derived from the agreement of 
October 20, 1954. Reference is made to the more detailed statement of 
their interests set forth in prior pleadings filed in connection with the 
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transfer of WMFJ and the protest relating thereto. In accordance with 

the issues specified more fully below, it is requested that the Commission 
designate the above entitled application for hearing to determine the full 
circumstances surrounding the breach of the agreement by Esch and to 
determine in light of those circumstances whether a grant of the above 


entitled application would serve the public interest, convenience and 





necessity. 

3. Additional questions are, however, presented by the above en- 
titled application and events which have taken place since the assignment 
of Radio Station WMFJ which, aside from the matters set forth above, 
require the above entitled application to be designated for hearing. Until 
the above entitled application for transfer of control was filed, W. Wright 
Esch by himself had full control of Telrad, Inc. and the permit of Station 
WESH-TV. The original application filed July 1, 1952 by Telrad, Inc. 
(Table I), showed W. Wright Esch as President and Treasurer and showed 
him as holding 98.5% of voting stock or membership. This table showed 
that two shares were held by Esch and that he had subscribed to 220 
shares. The Commission, in reliance on the representations that Esch 
was in control of Telrad, Inc., in a McFarland letter to Telrad, Inc. 
dated January 7, 1954 described Esch as "Majority stockholder" of Tel- 
rad, Inc. On February 16, 1954, Telrad, Inc. amended its application to 
show that Esch had now subscribed to 120 shares in place of 220. There 
was no amendment of Table I. It is clear, further, that the original 
application, the amended application, and the Commission's McFarland 
letter of January 7, 1954 recognized that all of the funds for the construc- 
tion of Telrad, Inc.'s proposed television station would come from W. 
Wright Esch. See, particularly, Amended Exhibit 4, Amendment to 
Application, dated February 16, 1954. 

4. That Esch was the majority stockholder and fully controlled 


Telrad, Inc. was further conclusively demonstrated during the hearing 
which was held on the Telrad, Inc. application, Docket Nos. 10928 and 
10929. The Points of Reliance submitted by Telrad, Inc. (Point 5 and 

Point 7) described Esch as Telrad, Inc.'s "principal stockholder". See 
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Statement and Order of the Examiner, released A pril 19, 1954, FCC 
54M-531. This same Statement and Order referred to Mr. Ossinsky as 
a 2% stockholder in Telrad, Inc. See Footnote 3 FCC 54M-531. Further, 
during the hearing conference required by the Commission's Rules, counsel 
for the competing applicant described Telrad, Inc. as a "one-man corpora- 
tion, 98.5% of the stock being held by the President" (Docket 10928, R. 9). 
No correction of this assertion was made by counsel for Telrad, Inc. On 
the contrary, counsel for Telrad, Inc. affirmatively stated that these 
facts were true. The following colloquy appears on Page 49 of the record: 
"THE PRESIDING OFFICER: Let me ask this, Mr. Stein: 
In the ownership of your applicant, is as much as 75 per cent of 
the stock held by persons who are in the communications field? 
MR. STEIN: Yes, sir. Mr. Esch is primarily in the radio 
business, and he has 98 per cent."" (R. 49) 
A moment later counsel for Telrad, Inc., referring to Ossinsky, said: 


"It is true he has a small percentage of the stock..." 


(R. 49). 
It is further clear by reason of the information submitted by Telrad, Inc. 
in connection with the proceedings in Dockets 10928 and 10929 that W. 
Wright Esch was the controlling head of Telrad, Inc. and that the appli- 


cant was relying upon his control as a point of preference. 


o. That Mr. Esch remained in control after the grant is demon- 
strated by the representations he made in his agreement with Granik 
and Cook of October 20, 1954. Mr. Esch characterized himself as "the 
principal stockholder" of Telrad, Inc. Further he agreed to cause 
Telrad to assign its construction permit to Granik and Cook. Accordingly, 

it is clear that both as a matter of majority stock ownership and 
actual control, W. Wright Esch has until very recently been in control 
of Telrad, Inc. and the permit of WESH-TV. 

6. The above entitled application states, however, that the trans- 
ferors of control are W. Wright Esch, Adelaide B. Esch, his wife, and 
Louis Ossinsky, Sr. The application represents that control of Telrad, 


Inc. is in the hands of these three persons by virtue of the ownership 
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of two shares by Esch, two shares by his wife, and one share by Os- 
Sinsky. It is represented that there are a total of five outstanding 

shares of stock in Telrad, Inc. It is further represented that W. Wright 
Esch also had subscribed to 120 shares of stock in Telrad, Inc. Attached 
to the stock purchase agreement, however, as Exhibit A, is an undated 
letter from W. Wright Esch requesting the corporation to relieve him of 
this stock subscription. The corporation apparently accepted this stock 
subscription on the 16th of February, 1956, legally relieving Esch of his 
obligation to subscribe to the 120 shares of stock. 

7. It is apparent by virtue of the above entitled application filed on 
February 21, 1956 that on or before Feb. 16, 1956, without prior approval 
of the Federal Communications Commission, a transfer of Telrad, Inc. 
was accomplished by Esch so that control was no longer in him, but in 
three persons - Esch, his wife, and his local lawyer, Ossinsky. This 
transfer of control has apparently not been reported to the Commission, 
nor has an application for the consent of the Commission to the transfer 
of control, required by the Communications Act and the Commission's 
Rules, ever been filed. 

8. It is significant that the transfer of control which has been ac- 
complished by Esch is being relied upon by him in the present proceedings 
pending in the Florida Court, which have been called to the attention of the 
Commission by letter dated March 18, 1956. Counsel for Granik and 
Cook have pointed out to the Presiding Judge that the surrender of the 
subscription rights and the transfer of control constitute, as a matter 

of law, fraudulent acts designed to circumvent the rights of pe- 
titioners. It is being used to lend color to Esch's defense that he did not 
have authority to bind Telrad, Inc. on October 20, 1954. It is clear, 
however, that by virtue of his subscription rights together with the other 
facts described above, Mr. Esch had legal and operating control of Tel- 
rad Inc. The transfer of control which has now been accomplished, is 
merely another step in his attempted actions to deprive petitioners of 
their legal rights. 

9. In view of all of the foregoing, it is requested that the above 
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entitled application be designated for hearing on the following issues: 

1. To determine whether there has been a transfer of control of 
Telrad, Inc. and the permit of WESH-TV without the re- 
quired approval of the Commission; 

2. To determine whether a grant of the application to transfer 
control of Telrad, Inc. from W. Wright Esch, Adelaide B. 
Esch, and Louis Ossinsky, Sr. to WCOA, Inc. would serve 
the public interest, convenience and necessity. 


In addition to the foregoing issues, it is requested that the above 


entitled application also be designated for hearing on issues arising out 


of the agreement of October 20, 1954 between Esch and petitioners: 

3. To determine whether or not on February 16, 1956 there was 
in existence a valid agreement between Mr. W. Wright Esch 
on the one hand and Theodore Granik and William H. Cook on 
the other hand, pursuant to which Esch agreed to cause the 
assignment of the construction permit of WESH-TV from 
Telrad, Inc. to Granik and Cook; 

To determine whether or not, if such an agreement existed, it 
was intentionally broken by W. Wright Esch; 

To determine all the matters and facts incident to the agreement 
of February 16, 1956 between W. Wright Esch and WCOA, 
Inc. for the transfer of control of Telrad, Inc. 

To determine whether or not there has been a misrepresenta- 
tion to the Commission and a concealment of the facts of the 
true ownership of Telrad, Inc. by W. Wright Esch; 

To determine whether W. Wright Esch is possessed of the 
necessary qualifications required of a broadcast licensee. 

Respectfully submitted 
GRANIK AND COOK 

By /s/ Lepnard H. Marks 
By /s/ Paul Dobin 


Cohn and Marks 

317 Cafritz Bldg. 

Washington 6, D. C. 
March 29, 1956 Its Attorneys 
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(CERTIFICATE OF SERVICE) 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


April 25, 1956 


William H. Cook 
Theodore Granik 
c/o Cohn and Marks 
Cafritz Building 
Washington 6, D. C. 


Gentlemen: 

This has reference to (a) the application (File No. BTC-2175) for 
the consent of this Commission to the proposed transfer of control of 
Telrad, Inc., permittee of Station WESH-TV, Daytona Beach, Florida, 
from W. Wright Esch, et al. to WCOA, Inc. j (b) pleadings and corres- 
pondence filed with the Commission on your behalf, directed against said 
application; and (c) oppositions thereto filed by the applicants. 

In your pleadings and correspondence, you state that on October 20, 
1954 you entered into an agreement with W. Wright Esch, under the terms 
of which Mr. Esch agreed to cause Telrad, Inc. to assign the construction 
permit for Station WESH-TV to you; that Mr. Esch breached the agree- 
ment; that you are suing Mr. Esch in the Florida Courts, for specific 
performance of his obligations under the contract; and, that a grant of 
the above-mentioned application would affect your interests and rights 
derived from the agreement of October 20, 1954. Furthermore, you 
state that the original application for a construction permit for Station 
WESH-TV, as amended, indicated that W. Wright Esch owned 2 shares 
of the stock of Telrad, Inc. and had subscribed for 120 additional shares; 
that in connection with the application for a construction permit for 
WESH-TV, Esch represented to the Commission that he was to be the 
majority stockholder of Telrad, Inc.; that after the grant, Esch repre- 
sented to you that he was "the principal stockholder of Telrad, Inc. ;" 


that the application for a construction permit contemplated that all the 
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funds for the construction of Station WESH-TV would come from W. Wright 
Esch; and that Mr. Esch did in fact assume control of Telrad, Inc. How- 


ever, you point out that the instant application for transfer of control in- 


dicates that Esch owns only two shares (40%) out of a total five shares of 


stock of Telrad, Inc., issued and outstanding; and that on February 16, 
1956 Mr. Esch surrendered his rights to subscribe for an additional 

120 shares. Consequently, you contend that Mr. Esch has transferred 
control of Telrad, Inc. from himself to Adelaide B. Esch, Louis Ossinsky, 
Sr. and W. Wright Esch, without applying for and obtaining the consent 

of the Commission, as required by Section 310 of the Communications 

Act of 1934, as amended. 

It appears that the agreement of October 20, 1954 referred to in 
your pleadings and correspondence also contained provisions covering the 
assignment to you of the license for Radio Station WMFJ, Daytona Beach, 

Florida. On June 6, 1954 the Commission granted the application 
(BAL-2029) for its consent to the assignment of the license for Station 
WMFJ from W. Wright Esch to WMFJ, Inc. In reliance upon Section 
309(c) of the Communications Act of 1934, as amended, you protested 
the Commission's grant, contending that you were "parties in interest" 
entitled to protest the Commission's action. The Commission there de- 
termined that since the Florida Courts had jurisdiction to determine the 
contractual rights of the parties, and since the Commission's action in 
no way obstructed or foreclosed any relief you might obtain in the Florida 
Courts, you were not "parties in interest" or persons aggrieved or whose 
interests were adversely affected. While the same question exists here 
as to whether you are "parties in interest" to the instant application, that 
question need not be determined. For the Commission, in passing upon 
any application, gives due consideration to information received from any 
source, and the Commission has accordingly considered your corres- 
pondence and pleadings on their merits. 

Assuming that you may have had a valid agreement with W. Wright 
Esch, whereby Mr. Esch agreed to cause Telrad, Inc. to assign to you 
the construction permit for Station WESH-TV, and assuming further that 
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Mr. Esch breached such agreement, the Commission is of the view that 
the breach of such an agreement in these circumstances would not raise 

questions relevant to the public interest such as to warrant designating 

the instant application for hearing. Therefore, we are unable to find any 
merit in your objections to the instant application based on the existence 

of the alleged agreement of October 20, 1954. 

With respect to the alleged unauthorized transfer of control, the 
Commission's records indicate that full information regarding Mr. Esch's 
ownership interest in Telrad, Inc. has been continuously on file with the 
Commission. Accordingly, we find no evidence that Mr. Esch has at- 
tempted to conceal from the Commission any pertinent facts concerning 
the ownership of the permittee corporation. Moreover, although Mr. Esch 
owns only 40% of the stock of the permittee, and has surrendered his 
rights to subscribe to a majority interest, we believe it significant that 
all of the remaining shares of stock outstanding are held by Esch's at- 
torney and wife. Under the circumstances, as a practical matter, it 
appears that Mr. Esch remains in a position to control the corporation. 
Consequently, although a technical transfer of control may have taken 
place, there has not been a violation of the Communications Act or of the 
Commission's Rules sufficiently serious to warrant designation for hear- 
ing of the application (BTC-2175) for transfer of control. 

In view of the foregoing, and on the basis of the information before 
it, the Commission concluded, with Commissioner Bartley dissenting, 
that it would be in the public interest to grant the application (BTC-2175) 
for its consent to the transfer of control of Telrad, Inc., permittee of 
Station WESH-TV, Daytona Beach, Florida, from W. Wright Esch, 
Adelaide B. Esch and Louis Ossinsky, Sr. to WCQA, Inc. Accordingly, 
the Commission granted said application. 

BY DIRECTION OF THE COMMISSION 
Mary Jane Morris 
Letter adopted Commission Meeting Secretary 
4/25/56, Item 21, AL &TC Agenda 
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[Received May 21, 1956 FCC] 
* * * * * x 


PROTEST 


Theodore Granik and William H. Cook hereby protest the Commis- 
sion's action of April 27, 1956 granting the application of W. Wright 
Esch, Adelaide B. Esch and Louis Ossinsky, Sr. to transfer control of 
the construction permit of WESH-TV, Daytona Beach, Florida, from 
these persons to WCOA, Inc. It is respectfully requested that the Com- 
mission, pursuant to Section 309(c) of the Communications Act, stay the 
effectiveness of its grant and designate the application in question for 
hearing upon issues hereinafter specified, together with such other is- 
sues as the Commission may deem appropriate. In support thereof the 
following is urged: 

1. Protestants, Theodore Granik and William H. Cook, are indi- 
viduals. 

2. On October 20, 1954, W. Wright Esch entered into an agree- 
ment with Theodore Granik and William H. Cook, pursuant to which, 
inter alia, Granik and Cook, for due consideration, were given an option 
to purchase Radio Station WMFJ and to obtain an assignment of its 
license issued by the Federal Communications Commission. In addition, 
Granik and Cook acquired an option to acquire certain broadcast property 
of Telrad, Inc., another company controlled by Esch. Particularly, W. 
Wright Esch agreed to cause Telrad, Inc., permittee of Station WESH-TV 
to assign the construction permit for that station to Granik and Cook 
(See Exhibit A). Subsequently, on December 15, 1954, Granik and Cook 
exercised these options (See Exhibit B). az 

3. The letter exercising the option requested a conference to pre- 
pare the appropriate documents for Commission approval of the con- 4 
templated assignments. Mr. Esch failed to abide by the agreements 

entered into with Granik and Cook. Under date of December 21, 
1954, Granik and Cook were advised as follows: 
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"December 21, 1955 


Messrs. Theodore Granik & 
William H. Cook 

Harvey Building 

West Palm Beach, Florida 


Re: Telrad, Inc. Television Construction Permit 
Gentlemen: 

This is in response to your letter of December 15, 1954, 
in which letter you claimed an option to purchase property of the 
above described corporation. 

Please be advised that I, Louis Ossinsky, Sr., am a co-director 
and large stockholder of Telrad, Inc., a Florida corporation. The notice 
contained in your letter of December 15, 1954 came as a complete sur- 
prise to me as the matter stated in your letter was never submitted or 
considered or approved by the Board of Directors or the stockholders 
of Telrad, Inc. 

Please be further advised that the matter mentioned in your letter 
of December 15, 1954 is null and void and of no force and effect on ac- 
count of the failure of the corporation to approve said proposition. 

Please be further advised that neither the Board of Directors nor 
the stockholders will give their approval of said document. 

Respectfully, 
Louis Ossinsky, Sr. 
Director and Stockholder of 


Telrad, Inc.™ 


4. The Commission's records indicate that Mr. Esch was the sole 
owner of Radio Station WMFJ and that until very recently he controlled 
Telrad, Inc. 

5. After persistent efforts on the part of the protestants to com- 
plete the transaction, Mr. Esch, by registered letter dated April 4, 1955, 
attempted to abrogate the existing agreement. Since the agreement did 
not provide for unilateral abrogation, protestants advised Mr. Esch to 


this effect and refused to accept his letter as a cancellation of the 
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agreement. 

6. On April 21, 1955, Mr. Esch agreed to sell Radio Station WMFJ 
to WMFJ, Inc. and an appropriate application for the assignment of li- 
cense of WMFJ was filed with the Commission. The Commission was, 
however, advised of all of the foregoing by the protestants and it was 
advised that the protestants intended to institute suit in the State of 
Florida to protect their rights under the option agreement. Thereafter 

365 the Commission was advised that an appropriate suit in Chancery 
had been instituted in the Circuit Court in Volusia County, Florida. By 
a letter dated June 2, 1955 to the Commission, Counsel for Mr. Esch 
denied the existence of a valid agreement between Mr. Esch and the ap- 
pellants. 

7. The application for the assignment of Station WMFJ was granted 
without hearing on June 29, 1955. On July 28, 1955, protestants filed 
with the Commission a "Protest and Petition for Reconsideration" pur- 
suant to Section 309(c) and Section 405 of the Communications Act of 
1934, as amended. This Protest and Petition was denied on August 30, 
1955, and the action of the Commission is under review in the Court of 
Appeals, sub nom., Theodore Granik and William H. Cook v. Federal 
Communications Commission, Case No. 12,909. 

8. On February 21, 1956, W. Wright Esch, Adelaide B. Esch, 
his wife, and Louis Ossinsky, Sr. filed an application to transfer control 
of the construction permit of WESH-TV from themselves to WCOA, Inc. 
At that time the law suit against Esch in the Florida Courts was and still 
is pending. The Supreme Court of Florida had, however, affirmed an 
interlocutory decision of the trial court that Granik and Cook had stated 
a proper cause of action against Esch. 

9. On March 19, 1956, Granik and Cook, by letter, called to the 
attention of the Commission their interest in the proposed transfer of 
control of Station WESH-TV. On March 29, 1956 they filed with the 
Commission a formal Petition to Designate for Hearing, as interested 
parties under Section 309 of the Communications Act. Despite the serious 
questions raised by the Petition, the Commission on April 27, 1956 
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granted the application for transfer of control of Station WESH-TV with- 


out hearing. By letter dated April 25, 1956 the Commission informed 
protestants that the questions raised did not in the opinion of the Com- 
mission warrant the designation of the application for transfer of control 
for hearing. The Commission recognized that a question of unauthorized 
transfer of control had been raised by protestants’ petition. It stated 
that although a technical transfer of control may have taken place, no 

serious violation of the Communications Act was presented since 
Mr. Esch had remained in a position to control the corporation at all 
times. In view of the facts set forth more fully below, it is clear, how- 
ever, that the Commission's discussion of the questions raised does not 
adequately dispose of the serious questions presented. It is to be noted 
that Commissioner Bartley dissented from the transfer of control appli- 
cation, stating that "there is still not resolved a prior question as to 
whether transfer of the control of Telrad, Inc. has been relinquished by 
transferor without applying for and obtaining the prior consent of the 
Commission, as required by Section 3.10 of the Act." 

10. Protestants hereby allege that Mr. Esch intentionally broke 
his contract with protestants with full knowledge that the contract was 
valid and binding and with an absolute disregard of all consequences. 

Mr. Esch was at all times aware of the fact that protestants fully intended 
to execute their responsibilities under the option agreement. He was 
represented by counsel and was fully aware of the fact that there was not 
any valid, unilateral method of cancelling the agreement. Nonetheless, 
Mr. Esch, for reasons best known to himself, intentionally and willfully 
broke the contract with complete and absolute disregard of any and all 
moral and legal obligations. It is submitted that Mr. Esch's actions in 
connection with the instant matter clearly demonstrate that Mr. Esch is 
lacking in the character qualifications necessary for a broadcast licensee 
and that a grant of the instant transfer application would, therefore, not 
serve the public interest, convenience and necessity. 

11. Protestants allege that a grant of the above entitled application 


will affect their interests and rights derived from the agreement of 
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October 20, 1954. Protestants will suffer substantial and irreparable 


injury from the instant grant and are therefore parties in interest under 
Section 309(c) of the Communications Act. 

The Commission's action deprives protestants of the fruits of their 
agreement with Esch; it nullifies the contract and permits the transfer 
of the television construction permit to third parties in defiance of the 
contractual obligations of both Esch and Telrad, Inc. In accordance 
with the issues specified more fully below, it is requested that the Com- 
mission designate the above entitled application for hearing to determine 
the full circumstances surrounding the breach of the agreement by Esch 
and to determine in light of those circumstances whether a grant of the 
above entitled application would serve the public interest, convenience 
and necessity. 

12. Protestants standing as parties in interest give them standing 
to raise additional questions presented by the above entitled application 
and events which have taken place since the assignment of Radio Station 
WMFJ. Until the above entitled application for transfer of control was 
filed, W. Wright Esch by himself had full control of Telrad, Inc. and the 
permit of Station WESH-TV. The original application filed July 1, 1952 
by Telrad, Inc. (Table I), showed W. Wright Esch as President and 
Treasurer and showed him as holding 98.5% of voting stock or membership. 
This table showed that two shares were held by Esch and that he had sub- 
scribed to 220 shares. The Commission, in reliance on the representa- 
tions that Esch was in control of Telrad, Inc., in a McFarland letter to 
Telrad, Inc. dated January 7, 1954 described Esch as "majority stockholder" 
of Telrad, Inc. On February 16, 1954, Telrad, Inc. amended its apptication 
to show that Esch had now subscribed to 120 shares in place of 220. There 
was no amendment of Table I. It is clear, further, that the original appli- 
cation, the amended application, and the Commission's McFarland letter 
of January 7, 1954 recognized that all of the funds for the construction of 


Telrad, Inc.'s proposed television station would come from W. Wright 


Esch. See, particularly, Amended Exhibit 4, Amendment to Application, 
dated February 16, 1954. 
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368 13. That Esch was the majority stockholder and fully controlled 


Telrad, Inc. was further conclusively demonstrated during the hearing 
which was held on the Telrad, Inc. application, Docket Nos. 10928 and 
10929. The Points of Reliance submitted by Telrad, Inc. (Point 5 and 
Point 7) described Esch as Telrad} Inc.'s "principal stockholder". See 
Statement and Order of the Examiner, released April 19, 1954, FCC 54M- 
531. This same Statement and Order referred to Mr. Ossinsky as a 2% 
stockholder in Telrad, Inc. See Footnote 3, FCC 54M-531. Further, 
during the hearing conference required by the Commission's Rules, counsel 
for the competing applicant described Telrad, Inc. as a "one-man cor- 
poration, 98.5% of the stock being held by the President" (Docket 10928, 
R. 9). No correction of this assertion was made by counsel for Telrad, 
Inc. On the contrary, counsel for Telrad, Inc. affirmatively stated that 
these facts were true. The following colloquy appears on Page 49 of the 
record: 

"The Presiding Officer: Let me ask this, Mr. Stein: 

In the ownership of your applicant, is as much as 75 per cent of 

the stock held by persons who are in the communications 

field? 

Mr. Stein: Yes, sir. Mr. Esch is primarily in the 

radio business, and he has 98 per cent." (R. 49) 

A moment later counsel for Telrad, Inc., referring to Ossinsky, said: 
"It is true he has a small percentage of the stock...." 

(R. 49). 

It is further clear by reason of the information submitted by Telrad, Inc. 
in connection with the proceedings in Dockets 10928 and 10929 that W. 
Wright Esch was the controlling head of Telrad, Inc. and that the appli- 
cant was relying upon his control as a point of preference. 

14. That Mr. Esch remained in control after the grant is demon- 
strated by the representations he made in his agreement with Granik and 
Cook of October 20, 1954. Mr. Esch characterized himself as "the 
principal stockholder" of Telrad, Inc. Further he agreed to cause Telrad 
to assign its construction permit to Granik and Cook. Accordingly, it is 
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clear that both as a matter of majority stock ownership and actual control, 

W. Wright Esch has until very recently been in control of Telrad, 
Inc. and the permit of WESH-TV. 

15. The above entitled application states, however, that the trans- 
ferors of control are W. Wright Esch, Adelaide B. Esch, his wife, and 
Louis Ossinsky, Sr. The application represents that control of Telrad, 
Inc. is in the hands of these three persons by virtue of the ownership of 
two shares by Esch, two shares by his wife, and one share by Ossinsky. 
It is represented that there are a total of five outstanding shares of stock 
in Telrad, Inc. It is further represented that W. Wright Esch also had 
subscribed to 120 shares of stock in Telrad, Inc. Attached to the stock 
purchase agreement, however, as Exhibit A, is an undated letter from 


W. Wright Esch requesting the corporation to relieve him of this stock 


subscription. The corporation apparently accepted this stock subscription 


on the 16th of February, 1956, legally relieving Esch of his obligation to 
subscribe to the 120 shares of stock. 

16. It is apparent, by virtue of the above entitled application filed 
on February 21, 1956, that on or before February 16, 1956, without 
prior approval of the Federal Communications Commission, a transfer 
of Telrad, Inc. was accomplished by Esch so that control was no longer 
in him, but in three persons - Esch, his wife, and his local lawyer, 
Ossinsky. This transfer of control has apparently not been reported to 
the Commission, nor has an application for the consent of the Commis- 
sion to the transfer of control, required by the Communications Act and 
the Commission's Rules, ever been filed. 

17. It is significant that the transfer of control which has been 
accomplished by Esch is being relied upon by him in the present proceed- 
ings pending in the Florida Court, which have been called to the attention 
of the Commission by letter dated March 19, 1956. Counsel for Granik 
and Cook have pointed out to the Presiding Judge that the surrender of 
the subscription rights and the transfer of control constitute, as a matter 
of law, fraudulent acts designed to circumvent the rights of petitioners. 


It is being used to lend color to Esch's defense that he did not have 
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authority to bind Telrad, Inc. on October 20, 1954. It is clear, however, 
that by virtue of his subscription rights, together with the other facts 
described above, Mr. Esch had legal and operating control of Telrad, 
Inc. The transfer of control which has now been accomplished, is 
merely another step in his attempted actions to deprive petitioners of 
their legal rights. It is significant to note that while the Commission 
takes the view that Esch was always in control of the corporation, Esch, 
before the Florida Courts, takes a contrary view. He urges both before 
the Commission and the Florida Courts that at the time before the execu- 
tion of the agreement to transfer control to WCOA, Inc. he was not in 
control of Telrad, Inc. An obvious dispute of fact, therefore, arises 
between the position taken by Esch and the purported determination by 
the Commission. 

18. In view of all of the foregoing, it is requested that the above 
entitled application be designated for hearing on the following issues: 

1. To determine whether there has been a transfer of control 

of Telrad, Inc. and the permit of WESH-TV without the 
required approval of the Commission; 

2. To determine whether a grant of the application to transfer 

control of Telrad, Inc. from W. Wright Esch, Adelaide B. 
Esch, and Louis Ossinsky, Sr. to WCOA, Inc. would serve 
the public interest, convenience and necessity. 

In addition to the foregoing issues, it is requested that the above 
entitled application also be designated for hearing on issues arising out 
of the agreement of October 20, 1954, between Esch and protestants. 

3. To determine whether or not on February 16, 1956 there 

was in existence a valid agreement between Mr. W. 
Wright Esch on the one hand and Theodore Granik and Wil- 
liam H. Cook on the other hand, pursuant to which Esch 
agreed to cause the assignment of the construction permit 
of WESH-TV from Telrad, Inc. to Granik and Cook; 

4. To determine whether or not, if such an agreement existed, 

it was intentionally broken by W. Wright Esch; 
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5. To determine all the matters and facts incident to the 
agreement of February 16, 1956 between W. Wright 
Esch and WCOA, Inc. for the transfer of control of 
Telrad, Inc. 

6. To determine whether or not there has been a misrepresenta- 
tion to the Commission and a concealment of the facts of the 
true ownership of Telrad, Inc. by W. Wright Esch; 

7. To determine whether W. Wright Esch is possessed of the 
necessary qualifications required of a broadcast licensee. 

Respectfully submitted, 
THEODORE GRANIK AND WILLIAM H. COOK 
By /s/ Theodore Granik 
Counsel: 


Léonard H. Marks 

Paul Dobin 
Cohn and Marks 
317 Cafritz Building 
Washington 6, D. C. 


May 18, 1956 


[R. 374-6, Exhibits A and B, correspondence 
between Granik and Cook and W. Wright Esch, 
appears herein at R. 86-88] 


402 MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley abstaining from voting; 


Commissioners Lee and Mack not participating. 


1. The Commission has before it for consideration (a) a "Protest" 





403 


rr 


81 


filed on May 21, 1956, pursuant to Section 309(c) of the Communications 
Act of 1934, as amended, by Theodore Granik and William H. Cook, 
directed against the Commission's action of April 25, 1956 granting with- 
out hearing the above-entitled application; (b) an "Opposition to Protest” 
filed on May 31, 1956 by WCOA, Inc., and Telrad, Inc.; (c) a letter 
dated June 5, 1956, submitted by counsel for Granik and Cook, requesting 
that the Commission "stay the effectiveness of the transfer of control" 
and withdraw any authorizations issued to Telrad, Inc., while under the 
control of the transferee; and (d) a letter of opposition thereto, filed 
under date of June 7, 1956 by counsel for WCOA, Inc., and Telrad, Inc. 
2. On July 8, 1954, the Commission issued a construction permit 
to Telrad, Inc., for a new television station to be located at Daytona 
Beach, Florida. The application for construction permit, as amended, 
indicated that W. Wright Esch owned two shares (40%) of the then five 
issued and outstanding shares of stock of Telrad, Inc., and had sub- 
scribed for 120 of the 495 authorized additional shares. Mr. Esch was 
also the licensee of Station WMFJ, Daytona Beach, Florida, and on June29, 
1955, the Commission granted an application (BAL-2029) for its consent 
to the assignment of the license of Station WMFJ from W. Wright Esch to 
WMFJ, Inc. Thereafter, Messrs. Granik and Cook filed a protest against 
said grant in which they alleged, in substance, that on October 20, 1954, 
they entered into a written agreement with Mr. Esch whereby they ac- 
quired an option to purchase Station WMFJ and to obtain the assignment to 
them of the station's license, but that Mr. Esch had breached the option 
agreement. By action of August 29, 1955, the Commission denied said 
protest on the ground that protestants were not parties in interest. How- 
ever, an appeal was taken and the Commission's action was reversed, 
the Court holding that protestants had established standing to protest. 
Theodore Granik and William H. Cook v. Federal Communications 
Commission, Docket No. 12909, U. S. App. D.C., decided May 31, 19562/ 
The above-entitled application requests Commission consent to a transac- 
tion whereby WCOA, Inc., will acquire control of Telrad, Inc., through 
the issuance to WCOA, Inc., of 495 shares of Telrad stock. It was 





1/ __ See footnote 4, infra. 
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granted on April 25, 1956, and on May 2, 1956, the Commission was 
notified that the transfer of control authorized by its grant had been 
consummated on April 28, 1956. On May 29, 1956, the Commission is- 
sued a Special Temporary Authorization to Telrad, Inc., to operate Sta- 
tion WESH-TV temporarily on a commercial basis for the period ending 
June 30, 1956, said operation to be in accordance with the station's con- 
struction permit. The Commission was advised by letter of June 12, 1956 
from the attorneys for the permittee that, pursuant to the said authoriza- 
tion, regular commercial program service was commenced on June 11, 
1956. 

3. In the instant protest, Messrs. Granik and Cook allege, in sub- 
stance, that also under the above option agreement of October 20, 1954, 
W. Wright Esch agreed to cause Telrad, Inc., permittee of Station 
WESH-TV, to assign the construction permit for that station to Granik 
and Cook; that on December 15, 1954 Granik and Cook exercised said 
option; that Esch, however, attempted to abrogate the agreement although 
it contained no provision for unilateral abrogation; that by a letter to the 
Commission dated June 2, 1955, counsel for Esch denied the existence of 
a valid agreement between Esch and the protestants; that the protestants 
have instituted a pending lawsuit in the Florida Courts to protect their 


rights under the agreement; that the Supreme Court of Florida has af- 
firmed an interlocutory decision of the Trial Court that Granik and Cook 
had stated a proper cause of action against Esch; that a grant of the 
above-entitled application will affect the protestants’ interests and 
rights derived from the agreement; and that the protestants will suffer 


substantial and irreparable injury from a grant of the above-entitled ap- 


plication and are therefore parties in interest under Section 309(c) of the 


Communications Act. Moreover, the protestants charge that Esch in- 
tentionally and wilfully broke the agreement, disregarding his legal and 
moral obligations, and that Esch's actions therefore demonstrate that he 
is lacking in the character qualifications necessary to be a broadcast 
licensee. 

4. The protestants assert further that in connection with the appli- 
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cation for the construction permit for Station WESH-TV, Esch repre- 
sented to the Commission that he was to be the majority stockholder of 
Telrad, Inc.; that after the construction permit was granted, Esch repre- 
sented to Granik and Coqk that he was the "principal stockholder" thereof; 
that the application for a construction permit contemplated that all the 
funds for the construction of Station WESH-TV would come from Esch; 
and that Esch did in fact assume control of Telrad, Inc. However, the 
protestants point out that the above-entitled application for transfer of 
control indicated that at the time of the Commission's grant, Esch owned 
only two shares (40%) out of a total of the five issued and outstanding shares 
of stock of Telrad, Inc.; and that on February 16, 1956, Esch surrendered 
his rights to subscribe for an additional 120 shares. The protestants con- 
tend that an unauthorized transfer of control of Telrad, Inc., thereby re- 
sulted in that control was no longer in Esch, but in three persons; namely, 
Adelaide B. Esch, Louis Ossinsky, Sr., and W. Wright Esch, and no 
prior consent of the Commission as required by Section 310(b) of the Com- 
munications Act of 1934, as amended, was requested or obtained. The 
404 protestants state that the surrender of the subscription rights and 
the transfer of control are being used in the Florida Court action to lend 
color to Esch's defense that he did not have authority to bind Telrad, Inc., 
on October 20, 1954; and that the surrender of subscription rights and 
transfer of control constitute fraudulent acts designed to circumvent the 
rights of the petitioners. The protestants request that the Commission 
postpone the effective date of its grant and designate the above-entitled 
application for hearing. 
5. In their "Opposition to Protest'’ WCOA, Inc., and Telrad, Inc., 
allege, in substance, that on March 31, 1956, the Circuit Court of 
Volusia County, Florida, entered an order disallowing an application of 
Granik and Cook for a temporary injunction against the transfer of con- 
trol of Telrad, Inc., to WCOA, Inc.; that the first among several reasons 
given by the Court for its action was that "the [October 20, 1954] docu- 
ment was not signed by Telrad, Inc., or a majority of its directors or 


stockholders"; that subsequently, the Supreme Court of Florida denied a 
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motion by Granik and Cook for issuance of a Constitutional Stay Writ on 
appeal from the action of the Circuit Court disallowing the application for 
a temporary injunction; that the Commission's grant of the above-entitled 
application was purely permissive rather than mandatory or self-execut- 
ing and the protestants can in no way be legally injured or hurt by an 
action of the Commission which is purely permissive and compels nothing; 
that because the document relied upon by the protestants shows on its 
face that Telrad, Inc., is not bound thereby, protestants have no standing 
to protest the issuance of the 495 shares of Telrad stock to WCOA, Inc.; 
that the protestants’ claim rests upon an attempt to gain recognition by 
the Commission of their third-party rights to the WESH-TV construction 
permit, whereas Section 310(b) of the Communications Act provides that 
the "Commission may not consider whether the public interest, convenience 
or necessity might be served by the transfer, assignment or disposal of 
the permit or license to a person other than the proposed transferee or 
assignee"; and that in view of the foregoing, the protestants are not 
parties in interest under Section 309(c) of the Communications Act. 

6. With respect to the alleged unauthorized transfer of control, 
the applicants point out that full information regarding Mr. Esch's owner- 
ship interest in Telrad, Inc., has been continuously on file with the Com- 
mission. Moreover, it is argued, the Esch subscription to Telrad stock 
was one in which the Board of Directors of the corporation was given the 
discretion and right to determine how much stock, if any, and when, the 
subscriber would be called upon to purchase; that such a subscription is 
a unilateral offer and is distinguishable from a subscription in which the 
subscriber and the corporation are by mutual promises bilaterally bound; 
that in any event, the status of a stockholder and a subscriber are not the 
same since the stockholder is entitled to all the rights pertaining to that 
status, whereas the subscriber is entitled to none, not even voting rights; 
and that without the authority to exercise voting rights, there could be 
no control of the corporation. Finally, the opposition attacks the pro- 
priety and pertinency of the issues, and requests that the grant remain 


in effect and that the request for a stay be denied. 2/ 


2/ ‘See next page. 
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7. In the letter of June 5, 1956, counsel for Granik and Cook 
argue that by virtue of the decision of the Court of Appeals in the WMFJ 
case, protestants are parties in interest to the transfer of control of 
Telrad, Inc., and their protest is required to be granted; that no special 
circumstances are present in this case which would warrant refusal to 
stay the effectiveness of the Commission's grant of the transfer appli- 
cation; that this case is identical with the Camden case 3/ in which the 


Commission stayed the effectiveness of a similar transfer; and that under 


2/ (From preceeding page) 


Attached to the Opposition is a copy of the Circuit Court's "Order 
Disallowing Injunction" and an affidavit of John H. Perry, Jr. In his affi- 
davit Mr. Perry discusses the extent of Telrad's construction and alleges, 
in substance, that at the time of the transfer, the studio transmitter build- 
ing was completed, that the base and anchor station for the tower had been 
installed and seasoned, and the steel for the tower was on hand; and that 
the balance of the equipment had been ordered from RCA but no shipment 
had been made. Since the transfer was consummated, Mr. Perry affirms, 
WCOA, Inc., or its affiliated companies have made loans to Telrad, Inc., 
totaling more than $34,000, of which amount $25,000 has been applied as a 
down payment on the equipment ordered from RCA; the RCA contract has 
been activated and all equipment has been delivered or is enroute to the 
station; installation of all equipment was expected to be complete by 
June 1, 1956; progress has been made towards staffing of the station; a 
film contract involving $8,775 has been signed, with negotiations under 
way for additional film contracts and negotiations are in progress for a 
network affiliation with NBC and for a possible affiliation with ABC. Mr. 
Perry states that since April 28, 1956, Telrad, Inc., has made expendi- 
tures of more than $13,700, exclusive of expenditures under the RCA 
contract, expenses of the company's officers and others in connection 
with the transfer, construction and legal matters, salaries of certain of 
the technical personnel working at the station, and substantial indebtedness 
incurred for which invoices have not been received. 

3/ Presumably, reference is made to the case of Camden Radio, Inc., 


v. Federal Communications Commission, 220 F. 2d 191. 
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the circumstances, the Commission must withdraw the Special Temporary 
Authorization which has been issued to Telrad, Inc. 

8. In their opposing letter of June 7, 1956, counsel for WCOA, 
Inc., and Telrad, Inc., argue that the filing of the protestants’ letter of 
June 5, 1956 was irregular and contrary to proper procedure in that it was 
filed after the expiration of the 30-day protest period provided for by 
statute and was, consequently, untimely if intended to raise a new question 
concerning the subject application or to supplement or enlarge the state- 
ment made in the protest; that the protest failed to state grounds for 
staying the effective date of the grant of the application and the letter of 
June 5, 1956 is intended to cure that deficiency; that this case is dis- 
tinguishable from the WMFJ case; that the Camden case is not in point 
because it was controlled by the provisions of Section 309(c) of the Com- 
munications Act prior to its amendment on January 20, 1956, by Public 
Law 391, 84th Congress, 2d Session; that WESH-TV provides an existing 
service; and that the protestants have not shown how anyone other than 
WCOA, Inc., could legally own Telrad, Inc., or be in a position to con- 
tinue the present operation of the station. 

9. We have given careful consideration to the arguments of the ap- 
plicants that the instant case, as compared with the WMFJ case, presents 
stronger circumstances for a finding that protestants are not parties in 
interest. We are of the opinion that the differences in the two factual 


situations are not such as to bring the instant case outside the holding of 


the Court of Appeals in the WMFJ case. There, Esch transferred the 


station itself. Here, there is being transferred control of the corporation 
which holds the construction permit. The following language of the Court 
of Appeals in the WMFJ case is equally applicable to the facts before us: 

"We think Granik and Cook had standing to protest under 

Section 309(c) and to petition for reconsideration under 

Section 405. By contract, they had secured an interest 

in Esch's ownership of the license. The proceedings on 

Esch's application to the Commission were calculated to 

lead to Commission action inconsistent with appellants’ 
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interests, which were known to the Commission..." 
In light of the above, we find that protestants are "parties in interest" 
within the meaning of Section 309(c) of the Act. Granik, et al., v. FCC, 
supra; 4/ FCC v. Sanders, 309 U.S. 470. We find further that the 
protestants have specified with particularity the facts upon which they 
rely to show that the Commission's grant was not in the public interest. 
A question is thus presented as to the type of hearing which is required 
with respect to protestants' issues. In this connection, Section 309(c) 
of the Communications Act of 1934, as amended, states as follows: 
"The Commission shall, within thirty days of the filing of the 
protest, rendera decision making findings as to the sufficiency 
of the protest in meeting the above requirements; and, where it 
so finds, shall designate the application for hearing upon issues 
relating to all matters specified in the protest as grounds for 
setting aside the grant, except with respect to such matters 
as to which the Commission, after affording protestant an 
opportunity for oral argument, finds, for reasons set forth in the 
decision, that, even if the facts alleged were to be proven, no 
grounds for setting aside the grant are presented. "' (emphasis 
supplied) 
The instant protest contains allegations of fact, and conclusions drawn 
therefrom by the protestants. The facts alleged are, in substance, the 
same as facts which were alleged in pleadings and correspondence filed 
by the protestants prior to the Commission's grant of the above-entitled 
application. Upon consideration of these facts, the Commission then 
found that a grant of the application would be in the public interest. We 


have given further consideration to the facts alleged in the protest and 


4/ 


therefore that our application of the decision here does not necessarily 


The time to seek certiorari in that case has not expired. We note 


mean that further review by the Supreme Court of the Court of Appeals’ 


decision will not be sought. 
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upon such consideration, it appears that even if those facts were proven, 
no grounds would be presented for setting aside our grant. Therefore, we 
shall afford the parties an opporfunity at oral argument to discuss the ques- 
tion of how those facts may bear upon the public interest ina grant. With 
respect to the litigation in the Florida Courts, it has been the general 
policy of the Commission not to deny applications because of the pendency 
of litigation involving private disputes, subject to the rights of the parties 
as subsequently determined by the state courts. As to the alleged un- 
authorized transfer of control, we pointed out in a letter to the protestants, 
dated April 25, 1956, that the Commission's records indicate that full in- 
formation regarding Esch's ownership interest in Telrad, Inc., has been 
continuously on file with the Commission; that there is no evidence that 
Esch attempted to conceal from the Commission any pertinent facts con- 
cerning the ownership of the permittee corporation; that although Esch 
owned only 40% of the stock of the permittee and surrendered his rights to 
subscribe for a majority interest, all of the remaining shares of stock 


continued to be held by Esch's wife and attorney; and that, consequently, 


although a technical transfer of control may have taken place, there was 


not a violation of the Communications Act or the Commission's Rules 
sufficiently serious to warrant designating the application for hearing. 
These questions should be among those to which the parties should ad- 
dress themselves in the argument, as well as any others they deem 
relevant. 

10. Protestants' Issue Number 5 reads as follows: "To determine 
all the matters and facts incident to the agreement of February 16, 1956 
between W. Wright Esch and WCOA, Inc., for transfer of control of Tel- 
rad, Inc."" No facts are alleged in the protest in support of the above 
issue. However, since we are designating the application for oral argu- 
ment, we are including protestants' Issue Number 5 for the purpose of 
affording the parties an opportunity for argument as to its pertinency. 

11. A final question is presented as to whether we should stay the 
effective date of our grant of the above-entitled application. In this con- 


nection, we believe it relevant to point out that the only television service 
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available in Daytona Beach is that provided by Station WESH-TV. On 
April 25, 1956, the date of the grant of Commission consent, WESH-TV 
was not on the air. The Commission's records indicate that subsequent 
to the transfer of control to WCOA, Inc., Station WESH-TV has commenced 
operation. At the time of the grant of the transfer of control application, 
the Commission's records indicated that while the studio-transmitter 
building was complete and the tower foundations had been installed, the 
tower had not been erected and the transmitter and studio equipment had 
not been delivered to the station. It is apparent, therefore, that the in- 
stallation of the necessary equipment to put the station on the air has 
taken place since WCOA, Inc., assumed control of the permittee. If 

we were to postpone the effective date of our grant of the transfer of con- 
trol application, it is extremely doubtful whether the transferors would 
be in a position to continue operation of the station with facilities in- 
stalled by the transferees. 

12. In view of our finding that a stay of the effective date of our 
grant of the above-entitled application is not warranted, no basis exists 
for withdrawing the Special Temporary Authorization which has been 
issued to Telrad, Inc. 

13. In view of the foregoing, IT IS ORDERED, That, pursuant to 
Section 309(c) of the Communications Act of 1934, as amended, the 
above-entitled application IS DESIGNATED FOR ORAL ARGUMENT at 
the offices of the Commission in Washington, D. C., on the question 
whether, if the facts alleged in the protest were to be proven, grounds 
have been presented for setting aside the grant of said application. 

14, IT IS FURTHER ORDERED, That the protestants and the Chief, 
Broadcast Bureau, are hereby made parties to the proceedings herein 
and that: 

(1) The oral argument shall commence at 10:00 a.m. on the 16th 


day of July, 1956, and shall be held before the Commission en banc; 


(2) The parties intending to participate in the oral argument shall 
file their appearances not later than July 9, 1956; 
(3) The parties to the proceeding have until the date of oral 
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argument to file briefs or memoranda of law. 
15. IT IS FURTHER ORDERED, That protestants’ request for 
withdrawal of the Special Temporary Authorization issued to Telrad, 
Inc., on May 29, 1956 IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
Secretary 
Adopted: June 20, 1956 
Released: June 25, 1956 


[ Received Sep. 12, 1956 FCC] 
PETITION TO RECONSIDER AND DISMISS PROTEST 


Comes now, TELRAD, INC., owner and operator of Station WESH- 
TV, Daytona Beach, Florida, and W.C.O.A., Inc., its sole stockholder, 
by their attorneys, and respectfully request that the Commission recon- 
sider its orders announced by Memorandum Opinion and Order in the 
above-entitled matter and released June 25, 1956, and thereupon dismiss 
the protest filed herein by Theodore Granik and William H. Cook, which 
protest is the subject of the instant proceedings. In support thereof, it 
is stated: 

1. Pursuant to the aforesaid order released June 25th, oral argu- 
ment was held before the Commission en banc on July 16th with counsel 
for protestants, for applicants, and the Broadcast Bureau participating. 
To date, there has been no determination by the Commission of the action 
to be taken thereon. 

2. There is attached hereto (original copy) a duly certified copy of 
the final decree and order of the Circuit Court, Seventh Judicial Circuit, 
in and for Volusia County, State of Florida, entered September 6, 1956, 
adjudging in favor of all defendants and denying all relief to the plaintiffs 
in the cause of Granik and Cook v. W. Wright Esch, et al., Chancery 


No. 24,866. Said decree and order lays at rest and becomes res judicata 
of all claims of private right asserted by the protestants before this 
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Commission as the basis and grounds for showing their interest 
and standing to protest under Sec. 309(c) of the Communications Act. 
Thus, in the decision of the U. S. Court of Appeals for the District of 
Columbia Circuit in Granik, et al., v. rect/ the Court said, in holding 
that Granik and Cook had standing to protest: 

"By contract they had secured an interest in Esch's owner- 
ship of the license....Esch was shown prima facie to have contracted 
to apply to the Commission for assignment of the license to appel- 
lants. ...the Florida Courts have jurisdiction to decide the private 
rights of the parties....through their private interest they [ appel- 
lants] represent a factor affecting the public interest, even though 
their private interest considered alone is not for Commission con- 
sideration (citing Sanders Bros., Scripps-Howard, and Storer). 

If anything more were required and we think it is not, standing 
arises also by reason of the likelihood of injury to appellants be- 
cause of the effect the Commission's action might have upon the 
Florida litigation ... the [ Florida] court's decision as to the rights 
and obligations of the parties before it might influence the decision 
of the Commission affecting some or all of the same parties. This 
is not to say that either court or Commission may cross the juris- 
dictional lines separating them, but only that in exercising their 
respective jurisdictions each might be affected by action of the other 
in a matter having much of common concern. The stake of appellants 
in the facilities of the station and in the license seems to us to reach 
a status comparable to the economic interest which gave standing 

to Sanders The meaning of 'party in interest’ and 'person ag- 
grieved or whose interests are adversely affected' is broad enough 


to include appellants in the novel circumstances here presented." 


(Emphasis supplied). 2/ 
3. The Circuit Court for Volusia County, as the Court with sole 


13 RR 2185 


13 RR 2187 
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jurisdiction of the issues of fact and law bearing on the claim, has heard 
the evidence on which protestants based their claims to relief and fully 
adjudicated the issues by determining that protestants have no "stake" in 
the facilities in question. 

As the Court of Appeals envisioned by hypothesis, the final adjudi- 
cation by the court has affected protestants status by destroying the claim 
of private right asserted by and upon which protestants’ sole right to 
standing was found to exist under Sec. 309(c). 

4. Standing or status as a "party in interest" is, of course, a 
jurisdictional prerequisite to any assertion of interest by one seeking to 
invoke Section 309(c) of the Act. By the adjudication of September 6th, 
protestants are entirely without any claim of contract right or interest 
cognizable by the law and are now in no different position than the legally 
non-cognizable one of any other unsuccessful and disappointed negotiator 
for acquisition of broadcast facilities. Thus, protestants have lost stand- 
ing to protest under Sec. 309(c) before the Commission and standing to 
appeal as a person "aggrieved" under Section 402(b). 

5. The protest should, accordingly, be dismissed. This is par- 
ticularly necessary in the instant case, since the Commission itself, as 
is clear from its Memo Opinion and Order of June 25, 1956, found upon 
"further consideration of the facts alleged in the protest and upon such 
consideration, it appears that even if those facts were proven, no grounds 


would be presented for setting aside our grant”. 3/ 


3/ Mimeo FCC 56-575 page 5. Full support may be found in the at- 


tached final decree of the Circuit Court for Volusia County for the de- 
terminations of the Commission as recited by the Commission in its Memo 
Opinion released June 25, 1956. Asa matter of fact, Issues 3 & 4 ten- 
dered by the protest of May 18, 1956, both relate to the existence of an 
alleged contract between protestants and W. Wright Esch--a matter which 
is now no longer open to determination by the Commission. In connection 
with Issues 1 & 6, the findings of the Court (page 198-2nd para; page 201- 
last two paragraphs ending page 202) are illuminating and dispositive as 
is the ultimate finding (page 202) with regard to Issue 5. These same and 
other findings show further that from the matters arising between pro- 
testants and W. Wright Esch, no ground exists for questioning the quali- 
fications of W. Wright Esch as raised by protestants' Issue 7. 
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420 WHEREFORE, the premises considered, the proceedings commenced 

herein by order adopted June 20, 1956, shbuld be terminated and the pro- 
test dismissed. 

Respectfully submitted, 

TELRAD, INC. 

and 
W. C. O. Aw, ENC. 


By Dempsey and Koplovitz 
Their Attorneys 
938 Bowen Building 
Washington 5, D. C. 


By /s/ William C. Koplovitz 
By /s/__‘ Frederick H. Walton, Jr. 
September 11, 1956 
421 (CERTIFICATE OF SERVICE) 


[R. 422-432, Final Decree of Florida Court in 
Granik & Cook v. Esch, is printed herein at R. 
158-168] 


438 [Received Sep. 18, 1956 FCC] 
AMENDMENT TO PLEADING 


Come now TELRAD, INC. and W.C.0O.A., INC., by their attorneys, 
and amend the PETITION TO RECONSIDER AND DISMISS PROTEST filed 
by them on September 11, 1956, by incorporating the attached duly certi- 
fied ''Amended Decree" as a part of the Final Decree which accompanied 
the aforesaid Petition as an attachment. Knowledge of the attached 
"Amended Decree" was not acquired until after the aforesaid petition was 
filed. 

Respectfully submitted, 
TELRAD, INC. 
AND 





A., INC. 


Dempsey and Koplovitz 
Their Attorneys 

938 Bowen Building 

Washington 5, D. C. 


By /s/_ _ William C. Koplovitz 
By /s/_ Frederick H. Walton, Jr. 
September 17, 1956 
439 (CERTIFICATE OF SERVICE) 


IN THE CIRCUIT COURT, SEVENTH JUDICIAL CIRCUIT, 
IN AND FOR VOLUSIA COUNTY, FLORIDA 
IN CHANCERY 


DIVISION "B" 


THEODORE GRANIK and WILLIAM 
H. COOK, 


Plaintiffs, 


vs. CHANCERY NO. 24, 866 


Florida corporation, TELRAD, INC., 
a Florida corporation, and W.C.0O.A., 


INC., a Florida corporation, 


) 
) 
) 
) 
) 
W. WRIGHT ESCH, WMFJ, INC., a 
) 
) 
) 
) 
) 


Defendants. 


AMENDED DECREE 


WHEREAS, it appearing that Paragraph No. 4 as appears herein 
was inadvertently omitted from Page 10 of the Court's original draft in 
this cause dated the 6th day of September, 1956, 

NOW, THEREFORE, this Amended Decree incorporating and cor- 
recting said omission: 

"4. That the Defendant, W.C.O.A., Inc., a corporation 

organized and existing under the laws of the State of 

Florida, is not bound by the memorandum of October 20th, 

1954, in any respect whatsoever." 

DONE, ORDERED, ADJUDGED AND DECREED in Chambers at 
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Halifax Law Center, Holly Hill, Florida, nunc pro tunc, this 11th day of 
September, 1956 as of the 6th day of September, 1956. 
/s/ Robt. H. Wingfield 
CIRCUIT JUDGE 
Filed in the Office of the Clerk of the 
Circuit Court, Volusia County, Florida 


and Entered in Chancery Order Book No. 
183, Page 299. 

SEP 12, 1956 

JESS MATHAS, CLERK 

By /s/ Evelyn Smith, Deputy Clerk 


* % * 


[Received Sep. 24, 1956 FCC] 

OPPOSITION TO PETITION TO RECON- 
SIDER AND DISMISS PROTEST 

Theodore Granik and William H. Cook, Protestants in the above 
entitled proceeding, file this Opposition to the Petition to Reconsider 
and Dismiss Petition filed herein on September 11, 1956, by Telrad, Inc. 
and W.C.0O.A., Inc. 

Telrad and W.C.O.A. request that the protest of Granik and Cook 
should, at this late stage of the proceeding, be dismissed for the sole 
reason that the Circuit Court of Volusia County, Florida has entered a 
decree in favor of Petitioners and against Protestants in an action concern- 
ing the rights of the respective parties arising out of the document upon 
which Protestants claim of standing in this proceeding was based. It is 
asserted by Protestants that solely as a result of this judicial determina- 
tion Protestants have lost the standing to protest which the Commission 
determined them to have when the protest was granted. 

Without embarking upon any subtle or complex analysis concerning 
whether "standing" to protest may be lost or gained during the course of 
a protest proceeding, it is sufficient to require denial of the instant pro- 
test to point out that the judicial determination which constitutes the sole 





447 


448 


96 


basis for Petitioners’ request is not, at this juncture, a final determina- 
tion of the rights of the parties, even under the law of Florida. The Cir- 
cuit Court determination in favor of Petitioners is an appealable order and 
Protestants’ Florida counsel have been instructed to prepare an appeal 
from that decision. Until that appeal has been finally adjudicated, the 
Circuit Court determination does not finally establish the respective 

rights of the parties. Adoption of Petitioners’ position could lead to the 
absurd situation in which Granik and Cook, having originally had standing 
to protest, could lose that standing as the result of a lower court determina- 
tion, and then reacquire that standing in the event that a higher court 

were to reach a contrary result. Certainly no such scheme is contem- 
plated in Section 309 (c) of the Communications Act, nor should the Com- 
mission adopt any procedure in which the rights of parties are depen- 
dent upon the results of each interlocutory or other step in judicial pro- 
ceedings. 

Since the judicial proceedings in Florida are still alive, the state- 
ment of the Court of Appeals in Granik v. Federal Communications Com- 
mission, 13 R.R. 2185, concerning the possible effects of a Commission 
decision upon the Florida Courts, and vice versa, is still fully applicable. 
There can be no question but that Granik and Cook are "parties in interest" 
to the proceeding on the transfer application. 

In view of the foregoing the Petition for Reconsideration and to Dis- 
miss Protest should be denied. 

Respectfully submitted 
THEODORE GRANIK AND WILLIAM COOK 
By /s/ Leonard H. Marks 
Cohn & Marks 
317 Cafritz Building 
Washington, D. C. 
Their Attorney 
September 21, 1956 
(CERTIFICATE OF SERVICE) 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde, Bartley and Lee not partici- 
pating. 

1. The Commission has before it for consideration (a) a protest of 
the grant of the above-entitled application filed on May 21, 1956 by Theo- 
dore Granik and William H. Cook (Protestants); (b) the Commiégsion's 
Memorandum Opinion and Order released on June 25, 1956 (FCC 56-575, 
Mimeo No. 33070) designating the above application for oral argument; 
(c) the record of oral argument; (d) a "Petition to Reconsider and Dis- 
miss Protest" filed on September 11, 1956 by WCOA, Inc. and Telrad, 
Inc.; (e) an "Opposition to Petition to Reconsider and Dismiss Protest" 
filed on September 21, 1956 by Protestants; and (f) a "Reply to Opposi- 
tion" filed on October 2, 1956 by WCOA, Inc. and Telrad, Inc. 

2. The fact situation involved in this proceeding is set out in full 
in the Commission's Memorandum Opinion and Order released June 25, 
1956 and need not be repeated in detail at this time. In brief, W. Wright 
Esch, Mrs. Adelaide B. Esch, and Louis Ossinsky held all of the out- 
standing stock of Telrad, Inc. Their holdings were: Esch, 2 shares (40%); 
Mrs. Esch, 2 shares (40%); and Ossinsky, 1 share (20%). Esch had also 
subscribed to an additional 120 shares of stock in Telrad, Inc. and was 
the licensee and sole owner of station WMFJ, Daytona Beach, Florida. 
On April 25, 1956, the Commission granted the application of W. Wright 
Esch, Adelaide Esch, and Louis Ossinsky, Sr. for consent to transfer 
control of Telrad, Inc., to WCOA, Inc. This action of the Commission 
is the subject of a protest by Granik and Cook which was filed on May 21, 
1956 and alleges, in substance, that by virtue of an option agreement 
dated October 20, 1954, Esch agreed to cause Telrad, Inc. to assign the 
construction permit of WESH-TV to Protestants; that Esch thereafter at- 
tempted to abrogate the option agreement unilaterally; that a lawsuit is 
pending in Florida to protect Protestants’ rights under the option agree- 
ment; that Esch intentionally and wilfully broke the option agreement in 
disregard of his legal and moral obligations; and that Esch's actions there- 


fore demonstrate that he lacks the character qualifications necessary to 





98 


be a broadcast licensee. The protest also alleges that Esch repre- 
sented to the Commission that he was to be the majority stockholder of 
Telrad, Inc.; that such control was predicated upon Esch's ownership of 
2 of the 5 shares of issued and outstanding stock plus a subscription agree- 
ment for 120 additional shares; that the subscription agreement was sub- 
sequently surrendered; and that an unauthorized transfer of control of 
Telrad, Inc. resulted thereby. 

3. The Commission found Protestants to be parties in interest 
within the meaning of the decision of the United States Court of Appeals 
for the District of Columbia Circuit (Theodore Granik and William H. 
Cook v. Federal Communications Commission, 234 F2d 682, 685), which 
related case involves essentially the same parties and facts. Oral Ar- 
gument was held on July 16, 1956 pursuant to the provisions of Section 
309(c) of the Communications Act of 1934, as amended, and the Commis- 
sion's Memorandum Opinion and Order released June 25, 1956. 

4. In their joint "Petition to Reconsider and Dismiss Protest", 
Telrad, Inc. and WCOA, Inc. cite the decree of the Circuit Court, Sev- 
enth Judicial Circuit, in and for Volusia County, Florida, in the cause of 
Granik and Cook v. W. Wright Esch, et al, Chancery No. 24, 866, as 
finding in favor of defendants, denying all relief to Granik and Cook, and 
fully adjudicating the issues by deciding that Protestants have no stake in 
the facilities in question. Petitioners argue that standing as a party in 
interest is a jurisdictional prerequisite under Section 309(c) of the Act; 
that the decree of the Florida court renders protestants"...entirely with- 
out claim of contract right or interest cognizable by law..."'; and that 
Protestants have thus lost standing to protest under Section 309(c) and 
standing to appeal as a person aggrieved under Section 402(b). Petitioners, 
accordingly, request that the protest be dismissed. 

Do. Protestants oppose the "Petition to Reconsider and Dismiss 
Protest" on the grounds that the decision of the Florida Circuit Court is 


appealable; that it will be appealed; that until such appeal has been finally 
adjudicated, the rights of the parties have not been finally established; 
and that the statement of the Court of Appeals in Granik v. Federal Com- 
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munications Commission, supra, concerning the possible effects of a 


Commission decision upon the Florida courts, and vice versa, is still 
fully applicable. 

6. Petitioners argue in reply to Protestants' opposition, that 
",..the Commission may not intrude upon the adjudication of private 
rights determined by state courts...."; that it is "absurd" for Protestants 
to take the position that the Commission must treat the position of the 
parties as if no judgment had been rendered; that it is likewise "absurd" 
to urge that the Commission should try de novo matters already adjudi- 
cated on the merits by the Florida court; and that a final judgment by a 

state court is "not an interlocutory order and a step in nisi prius 
proceedings only in the sense that it is the final step." 

7. Protestants do not deny the existence or validity of the Florida 
court decision but, as pointed out in paragraph 5, supra, predicate their 
opposition upon their stated intention to appeal the said decision. The 
general rule of law in this regard is that judgments of courts of compe- 
tent jurisdiction are final and conclusive until reversed, (50 CJS, Judg- 
ments, Sec. 686), a position which has also been taken by the Supreme Court 
of Florida in Barse v. Whaley, 135 So 879, 880. In addition, the Com- 
mission is faced with the specific mandate of Section 309(c) of the Act to 
expedite hearing and determination of protest cases, a direction which 
would not be served were the Commission to forbear from taking action 
until all steps in the appellate process of state courts of competent juris- 
diction were exhausted. 

8. Careful consideration has been given to the pleadings of the 
parties and the record of oral argument in both the present case and 
the related case involving Esch's application to assign the license of 
Station WMFJ, Daytona Beach, Florida, to WMFJ, Inc. There are no 
differences in the fact situation of the two cases that would lead to a dif- 
ferent conclusion by the Commission in the present case, either as to the 
effect to be given the decree of the Florida court or as to other allega- 
tions set forth in the protest and argued orally pursuant to the Commis- 
sion's Memorandum Opinion and Order of July 25, 1956. As pointed out 
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in paragraph 7, supra, the fact that the decision of the Florida court is 


appealable is not a reason for the Commission to deny the "Petition to 
Reconsider and Dismiss Protest" filed by Telrad, Inc. and WCOA, Inc. 
Further, and for reasons fully stated in our Memorandum Opinion and Order 
released this date with respect to the application of W. Wright Esch to 
assign the license of station WMFJ to WMFJ, Inc. (Mimeo No. 40705), 

t he effect of the decision of the Florida court is to deprive Protestants of 
their position as parties in interest within the meaning of Sections 309(c) 
and 405 of the Act. There is, likewise, no basis for finding that Esch 
intended to misrepresent his position in Telrad, Inc. to the Commission 
or that those matters developed with respect to Protestant's allegations 
that Esch transferred control of Telrad, Inc. without authority upon sur- 
rendering his subscription for 120 shares of stock in the said corporation 
in any reflect adversely upon the character qualifications of any of the 
parties concerned. 

9. In view of the foregoing, IT IS ORDERED, That the joint peti- 
tion of Telrad, Inc. and WCOA, Inc. to reconsider and dismiss the pro- 
test of Theodore Granik and William H. Cook in the above-entitled 
matter IS GRANTED and the said protest of Theodore Granik and William 
A. Cook IS DISMISSED. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
Secretary 
Adopted: January 30, 1957 
Released: January 31, 1957 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 
1. Whether, when it has been determined that a party has stand- 
ing to protest under Section 309(c) of the Communications Act and pro- 


ceedings based on such Protest have been commenced before the 


Commission, that party may lose its standing and the Commission 


terminate the proceedings in the manner it did here. 


2. Whether, when standing to protest a transfer is based on the 
existence of an alleged option agreement, protestant loses his standing 
to protest and the Commission may dismiss the protest and terminate 
the protest proceeding, as it did here, when a state court of original 
and competent jurisdiction in which protestant had instituted proceed- 
ings for legal and equitable relief based on said agreement has held 
that the alleged option agreement was not and is not a valid and binding 
contract as to any of the parties, notwithstanding the fact that the 


Court's order is appealable and is being appealed. 


3. Whether the Commission properly disposed of the allegations 
in the protest on the merits without holding an evidentiary hearing with 


‘respect to these matters.” 


4. Whether appellants have standing to appeal from the 


Commission's actions. 


The questions presented as here set forth were agreed to among the parties in a Stipulation 
approved by Order of this Court, issued May 3, 1957. 
\ 


No 
Appellee and Intervenor reserve the right to argue that this issue is not properly before the 
Court. 
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ARGUMENT: 
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Appellants had lost standing to protest as 
the result of the Decision of the Florida 
Lower Court 


A Protestant who has properly raised public 
interest questions in accordance with Section 
309(c) has the right to pursue those questions 
until a final determination is reached in 
accordance with the Statutory Procedures 


C. The Commission failed to consider the public 
interest allegations of the protest . . 


fl. Appellants Have Standing To Prosecute This Appeal 
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of 1934, as amended, 47 U.S.C. 402(b)(6), from two Memorandum 
Opinions and Orders issued by the Commission on January 31, 1957. 
The Memorandum Opinion and Order of which review is sought in Case 
No. 13730 (1) dismissed a protest and petition for reconsideration filed 
by Granik and Cook pursuant to Sections 309(c) and 405 of the Communi- 
cations Act, 47 U.S.C. 309(c) and 405, and (2) affirmed the Com- 
mission's previous grant of the application of W. Wright Esch for 
Commission consent to the assignment of the license of standard 
broadcast station WMFJ, Daytona Beach, Florida, from Esch to 
WMFJ, Inc. The Memorandum Opinion and Order of which review is 
sought in Case No. 13731 (1) granted a petition of Telrad and W.C.0O. A. 
to reconsider and dismiss a protest by Granik and Cook, (2) dis- 
missed the protest of Granik and Cook, and (3) affirmed the Com- 
mission's previous grant of the application of W. Wright Esch, et al, 
for Commission consent to the transfer of control of Telrad to 

W.C.O. A. The Notices of Appeal in both cases were filed in this 
Court on March 2, 1957. 


STATEMENT OF THE CASE 


The appeal in Case No. 13730 involves an Order of the Com- 
mission (R. 205-12) which dismissed a Protest and Petition for Re- 
consideration, filed by Granik and Cook, pursuant to Sections 309(c) 
and 405 of the Communications Act directed against the action of the 
Commission on June 29, 1955 granting the application of W. Wright 
Esch to assign the license of radio station WMFJ, Daytona Beach, 
Florida, from Mr. Esch to WMFJ, Inc. 


The appeal in Case No. 13731 involves an Order of the Com- 
mission (R. 453-7) which dismissed a Protest filed by Granik and Cook, 
pursuant to Section 309(c) of the Communications Act, directed against 
Re Se er 


The two cases here on appeal were consolidated for the purposes of filing briefs, the filing 
of a single joint appendix, and for hearing by order of this Court issued March 18, 1957. 


a) 
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the action of the Commission, on April 27, 1956, granting the appli- 
cation of Mr. and Mrs. Esch and Louis Ossinsky, Sr., to transfer 
to W.C.O. A., Inc., control of Telrad, the permittee of television 
station WESH-TV, Daytona Beach, Florida. 


Appellants alleged in the Protests and Petition for Recon- 
_ Sideration that on October 20, 1954, Esch entered into an agreement 
|| with Granik and Cook, pursuant to which, inter alia, Granik and Cook, 
| for due consideration, were given an option (1) to purchase radio 
| station WMFJ and to obtain an assignment of its license issued by the 
Commission, and (2) to purchase from Telrad, the construction per- 
mit for television station WESH-TV and to obtain an assignment of 
its permit issued by the Commission (R. 75, 86-7, 363, 374). 


On December 15, 1954, Granik and Cook attempted by letter to 
Esch to exercise their alleged option (R. 363, 376). Esch did not 
recognize this attempt by Granik and Cook to exercise the option. 
Appellants received the following letter from Louis Ossinsky, Sr. of 
Telrad (R. 364): 


"Messrs. Theodore Granik & Dec. 21, 1954 
William H. Cook 

Harvey Building 

West Palm Beach, Florida 


Re: Telrad, Inc. Television Construction Permit 
Gentlemen: 


This is in response to your letter of December 15, 1954, 
in which letter you claimed an option to purchase property 
of the above described corporation. 


Please be advised that I, Louis Ossinsky, Sr., am aco- 
director and large stockholder of Telrad, Inc., a Florida 
Corporation. The notice contained in your letter of Decem- 
ber 15, 1954 came as a complete surprise to me as the 
matter stated in your letter was never submitted or con- 
sidered or approved by the Board of Directors or the stock- 
holders of Telrad, Inc. 
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Please be further advised that the matter mentioned 
in your letter of December 15, 1954 is null and void 
and of no force and effect on account of the failure of 
the corporation to approve said proposition. 


Please be further advised that neither the Board of 
Directors nor the stockholders will give their approval 
of said document. 

Respectfully, 


Louis Ossinsky, Sr. 

Director and Stockholder of 

Telrad, Inc." 

The Commission's ownership records show that as of July 16, 

1954 and at all times subsequent thereto until the grant by the Com- 
mission of the application to assign the license of radio station WMFJ, 
W. Wright Esch was the sole owner of the station (R. 367). The stock 
ownership of Telrad, Inc. was shown by the Commission's ownership 
records from July 15, 1954 until February 21, 1956 to be as follows: 


Shares Issued Shares 

Name & Outstanding Subscribed 
W. Wright Esch 2 120 
A. B. Esch 2 aa 
Louis Ossinsky, Sr. a -0- 
Totals +) 120 


On April 21, 1955, Esch entered into an agreement to sell radio 
station WMFJ to third persons doing business as WMF4J, Inc. (R.77), 
and on May 6, 1955 an application was filed seeking Commission con- 
sent to that assignment of license (R. 5-52). The Commission was 
advised by letter from the Appellants of the facts concerning their 
alleged option and that Appellants intended to institute suit in the courts 
of the State of Florida to protect their rights under the option agree- 
ment (R. 53-8), and subsequently, that suit had in fact been instituted 
in the Circuit Court for Volusia County, Florida (R. 61-73). The J 
Commission on June * 1955 granted its consent to the assignment of 





v 


) 
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radio station WMFJ. The Commission at that time informed all of the 
parties that it had not passed on the validity of the October 20, 1954 
option agreement, and that its grant of the application was not a deter- 
mination of the merits of the controversy between Granik and Cook and 
Esch (R. 77-8). 


On July 28, 1955 Appellants filed with the Commission the afore- 
mentioned Protest and Petition for Reconsideration directed against the 
action of June 29, 1955. They alleged that they were parties in interest 
and would suffer irreparable injury as a result of the grant of the appli- 
cation for assignment of license of station WMFJ, since it would effec- 
tively deprive Appellants of the fruits of their contract with Esch. It 
was alleged that the action of the Commission in permitting the assign- 
ment to innocent third parties would preclude the Florida Court from 
granting specific performance of the contract between Appellants and 
Esch, since the station would be licensed to an innocent third party 
against whom revocation proceedings would not lie (R. 78-9). It was 
claimed that the Commission, if its action remained unchanged would 
preclude itself from taking any effective action in this matter, notwith- 
standing the merits of the controversy between Esch and Appellants, as 
that controversy might be finally adjudicated by the Courts of Florida 
(R. 78-9). 


Appellants asserted that after persistent efforts on their part to 
complete the transaction, Esch, by registered letter dated April 4, 
1955, attempted to abrogate the existing agreement, but that since the 
agreement did not provide for unilateral abrogation, Appellants ad- 
vised Esch to this effect and refused to accept his letter as a can- 


cellation of the agreement (R. 77). 


The Protest alleged that since Esch had intentionally and will- 
fully broken the contract for sale of the station in disregard of his 
moral and legal obligations, he was unqualified to be a broadcast 
licensee (R. 79-80). 
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It was further alleged that Mr. Esch might have misrepresented 
to and concealed from the Commission facts with respect to the owner- 
ship of Telrad and that this matter raised substantial question as to 
violation of the Communications Act and the Commission's Rules, and 
as to the character qualifications of Esch (R. 80). This allegation 
rested upon the Ossinsky letter of December 21, 1954 and upon Appel- 
lant's assertion that the Commission's records indicated that Esch was 
the sole owner of radio station WMFJ and that he owned 98.5% of the 
stock of Telrad, Inc., Mrs. Esch owned 1% and Mr. Ossinsky, Sr., 
owned 0.5%. It was requested that, in accordance with Section 309(c) 
of the Communications Act, the Commission designate the assignment 
application for hearing upon the following issues (R. 80-81): 

(a) To determine whether or not on April 21, 1955, 
there was in existence a valid agreement between Mr. 
W. Wright Esch on the one hand and Theodore Granik 


and William H. Cook on the other hand, for assign- 
ment of station WMFJ from Esch to Granik and Cook; 


(b) To determine whether or not, if such an agree- 
ment existed, it was intentionally broken by W. 
Wright Esch; 


(c) To determine all the matters and facts incident 
to the agreement of April 21, 1955, between W. Wright 
Esch and WMFJ, Inc. for the sale of radio station WMFJ; 


(d) To determine whether or not there has been a 
misrepresentation to the Commission and a conceal- 
ment of the facts of the true ownership of Telrad, Inc. 
by W. Wright Esch; 


(e) To determine whether W. Wright Esch is possessed 
of the necessary qualifications required of a broadcast 
licensee; 


(f) To determine whether a grant of the application to 
assign station WMFJ from W. Wright Esch to WMFJ, 
Inc. would serve the public interest, convenience and 
necessity. 
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In addition to the Protest, the Commission was requested to 
reconsider its action of June 29, 1955 in accordance with Section 405 
of the Communications Act and Section 1.390 of the Commission's 
Rules. It was pointed out that the grant of the application had reduced 
Appellants’ remedy in the State Court to a nullity and inhibited any 
future action by the Commission itself; the Commission was therefore 
requested to reconsider and reverse its action in granting the assign- 
ment application and to abstain from any further action in this matter 
pending the determination in the Circuit Court in Volusia County, 
Florida (R. 81-3). 


Oppositions to the Protest and Petition for Reconsideration were 
filed by both Esch and WMFJ, Inc. (R.92-101, 102-7). The appli- 
cants denied the existence of a prior valid contract between Esch and 
Granik and Cook, and contended that Granik and Cook had no standing 
to protest the assignment to WMFJ, Inc. because they were not ad- 
versely affected by that action. In this connection they pointed to the 
fact that a preliminary injunction to restrain Mr. Esch from disposing 
of the station had been sought in the Florida courts on June 13, 1955. 
WMFJ, Inc. also contended that in the event that Granik and Cook were 
held to have standing to protest the Commission's authorization of the 
assignment of Station WMFJ, the protest should nevertheless be re- 
jected for failure to specify any issues appropriate to Commission 


consideration in the requested hearing. 


The applicants also submitted a copy of an Order of the Circuit 
Court of Volusia County, Florida, dismissing the plaintiff's complaint 
in the action brought by Appellants against Esch, with leave to file an 
amended complaint. The Commission, however, determined that 
“this dismissal was not finally determinative on the merits of the case, 
and that petitioners' rights to continue litigating the matter in Florida 
have not been finally determined."' (See Agreed Statement of the Case, 
Case No. 12,909, Granik and Cook v. Federal Communications 


Commission. ) 
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On August 30, 1955 the Commission released a Memorandum 
Opinion and Order dismissing Appellants’ Protest and Petition for . 
Reconsideration on the ground that Granik and Cook lacked standing 
to protest under Section 309(c) or seek reconsideration under Section 


405 of the Communications Act. 


Upon appeal by Granik and Cook this Court, on May 31, 1956, : 
ee es eee 





reversed the Commission's action dismissing the Protest and Petition 7 
for Reconsideration. Granik and Cook v. Federal Communications 
LS SSS —_—_—_————————— Ss 

Commission, Case No. 12909, 98 U.S. App. D.C. 247, 234 F.2d 682. 
Meanwhile, on February 21, 1956, while both the action in the < 


Florida Courts and the afore-mentioned appeal in this Court were 
pending, Mr. and Mrs. Esch and Mr. Ossinsky, Sr. applied to the 
Commission for consent to the transfer of control of Telrad, the per- 
mittee of television station WESH-TV, to W.C.O.A., Inc. through the 
issuance to W.C.O.A., Inc. of 495 shares of Telrad, Inc. stock (R214- 
$0). This application included a statement that Esch's stock subscrip- 
tion for 120 shares of Telrad stock had been withdrawn and duly can- 
celled by both Esch and the corporation (R. 243). By letter of March 
19, 1956, Granik and Cook called to the attention of the Commission 
their interest in the proposed transfer of control by virtue of the agree- 
ment of October 20, 1954 (R. 291-326), and on March 29, 1956 they 
filed a formal Petition to Designate for Hearing (R. 338-343). Once 

| jagain the Commission rejected Appellants’ contentions, and, on April 
/27, 1956, granted the application for transfer of control without hearing 
(R. 361). The transfer was consummated on April 28, 1956. 


On May 21, 1956, Granik and Cook filed a Protest, pursuant to 
the provisions of Section 309(c) of the Communications Act against the 
grant of the transfer of control of Telrad, Inc. (R. 363-76). The asser- 
ted basis of Appellants’ standing to protest was essentially the same as 
that in the protest against the assignment of radio station WMFJ (R. 363- 


7). The allegations of fact were also essentially the same as in the prior 





Protest, but detailed facts concerning a prior unauthorized transfer of 
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control of Telrad were also given (R. 367-70). 


It was requested that, in accordance with Section 309(c) of the 
Communications Act, the Commission designate the instant application 


for hearing upon the following issues (R. 570-71): 


1. 


To determine whether there has been a transfer 
of control of Telrad, Inc. and the permit of 
WESH-TV without the required approval of the 
Commission; 


To determine whether a grant of the application 
to transfer control of Telrad, Inc. from W. 
Wright Esch, Adelaide B. Esch, and Louis 
Ossinsky, Sr. to W.C.0.A., Inc. would serve 
the public interest, convenience and necessity. 


To determine whether or not on February 16, 
1956 there was in existence a valid agreement 
between Mr. W. Wright Esch on the one hand 
and Theodore Granik and William H. Cook on 
the other hand, pursuant to which Esch agreed 
to cause the assignment of the construction per- 
mit to WESH-TV from Telrad, Inc. to Granik 
and Cook; 


To determine whether or not, if such an agree- 
ment existed, it was intentionally broken by W. 
Wright Esch; 


To determine all the matters and facts incident 
to the agreement of February 16, 1956 between 
W. Wright Esch and W.C.0O.A., Inc. for the 
transfer of control of Telrad, Inc. 


To determine whether or not there has been a 
misrepresentation to the Commission and a 
concealment of the facts of the true ownership 
of Telrad, Inc. by W. Wright Esch; 


To determine whether W. Wright Esch is 
possessed of the necessary qualifications re- 
quired of a broadcast licensee. 
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In Memorandum Opinions and Orders issued on June 25, 1956 
(R. 402-8) and September 5, 1956 (R. 127-31), respectively, subse- 
quent to this Court's decision holding Appellants to have standing to 


protest the assignment of radio station WMFJ, the Commission desig- 


nated for oral argument the applications for consent to the assignment 


of license of radio station WMFJ and for transfer of control of Telrad. 
Both Opinions indicated that the Commission was of the view that even 
if proved, the facts alleged in the Protests would not constitute grounds 
for setting aside its actions (R. 406, 128). The stated purpose of the 
oral arguments was to afford the parties an opportunity to discuss the 
question of how the facts alleged might bear on the public interest in 
the grants of the applications (R. 406-7, 128-9). Oral argument was 
held before the Commission en banc with respect to the Telrad applica- 
tion on July 16, 1956 (R. Tr. 1-38), and with respect to the WMFJ 
application on September 17, 1956 (R. Tr. 1-61), and appropriate 
pleadings were filed by the parties represented (R. 140-83, 184-91, 
417-52). In both cases it was argued on behalf of the applicants that 
Appellants’ Protest should be dismissed because Appellants had lost 
their "standing" to protest as the result of a recent decision of the 
Circuit Court for Volusia County, Florida in the action between Appel- 
lants and Esch, WMFJ, Inc., Telrad, andW.C.0O.A., Inc. This 
decision (R. 422-35), issued on September 6, 1956, denied all relief 

to Granik and Cook, the plaintiffs in that action. 


Appellants, in appropriate pleadings (R. 192-8, 444-9) opposed 
this view, urging that the decision of the Florida Circuit Court was an 
appealable one and that Appellants’ Florida counsel had been instructed 
to prepare an appeal from that decision. Appellants urged that until 
the appeal had been finally adjudicated, the respective rights of the 
parties would not be finally established, and that reliance by the Com- 
mission on the lower court decision could result in the loss and possible 
later reacquisition of standing by Appellants. It was further argued by 
Appellants that the alternative basis of this Court's decision in Granik 


and Cook v. Federal Communications Commission, supra, was still 
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fully applicable, since the judicial proceedings in Florida were still 
alive. 


On January 31, 1957, the Commission (with four Commissioners 
participating) issued the Memorandum Opinions and Orders from which 
the instant appeals are taken (R. 205-12, 453-7). In both cases the 
protests were dismissed, the Commission holding that Appellants had 
been deprived of their standing to protest by virtue of the decision of 
the Circuit Court of Volusia County, Florida. The Commission 
examined its records, to ascertain whether any misrepresentation or 
concealment had been practiced by Esch which would warrant the 
Commission taking further action on its own motion, and concluded 


that no further action was warranted. 


On March 2, 1957 the Notices of Appeal were filed herein pur- 
Suant to Section 402(b) of the Communications Act. On May 15, 1957, 
the Supreme Court of Florida rendered a decision in the appeal by 
Granik and Cook from the decision of the Florida lower court (which 
was called to this Court's attention in a Joint Motion to Amend Stipu- 
lation, filed on June 20, 1957). The Supreme Court of Florida issued 


a per curiam opinion which reads: 


Affirmed, without prejudice to any action at law, 
if any, which Appellants may have against Appellee 
W. Wright Esch. 


On the basis of this decision Appellants, on June 20, 1957 filed with this 
court a Motion to Remand Proceedings to the Federal Communications 
Commission, and on July 5, 1957, Intervenors Telrad, W.C.O. A. , Inc. 
and WMF4J, Inc. filed a Joint Counter-Motion to Dismiss the Appeal. 

On August 26, 1957 this Court issued an Order denying both the motion 
to remand and the counter-motion to dismiss, without prejudice to these 


motions being renewed at the hearing on the merits. 
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STATUTES AND REGULATIONS INVOLVED 


The relevant portions of the Communications Act of 1934, as 


amended, 47 U.S.C. 151, et seq., and of pertinent Commission 


regulations, are set forth in the Appendix, infra. 


STATEMENT OF POINTS 


1. The Commission's holding that Appellants lost their standing 
to protest as the result of a lower court opinion which was appealable 
and was being appealed, and was, in that sense, not a final deter- 
mination of the respective rights of Appellants and Intervenors, was 
contrary to the provisions of Section 309(c) of the Communications Act 
of 1934, as amended. 


2. The Commission's holding that Appellants lost their standing 
to protest while litigation between Appellants and Intervenors was still 
pending in the Supreme Court of Florida was contrary to the mandate 
of this Court in Granik and Cook v. Federal Communications Commission, 
98 U.S. App. D.C. 247, 234 F.2d. 682, and to the provisions of Sec- 
tion 309(c) of the Communications Act of 1934, as amended. 


3. The Commission's holding that a person with proper standing 
to protest a Commission action under Section 309(c) may lose standing 
after protest proceedings have commenced as the result of a change in 
factual circumstances, which change does not bear on the public interest 
in the Commission's actions, is contrary to the provisions of Section 


309(c) of the Communications Act of 1934, as amended. 


4. The Commission violated the provisions of Section 309(c) of 
the Communications Act in terminating the protest proceedings without 
fully considering the allegations of the protest which bear on the public 
interest. 
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>. Appellants have standing to prosecute the instant appeals in 
view of their continued stake in the broadcast licenses involved, re- 
Sulting from the possibility of further legal action in the state courts 
of Florida against W. Wright Esch. 


SUMMARY OF ARGUMENT 
I 

| The disposition of the instant appeals depends almost entirely 
upon the correctness of the Commission's determination that Appel- 
lants' protests should be dismissed because a lower court decision in 
Florida holding that no valid contract existed between Appellants and 
Intervenors deprived Appellants of their standing to protest, even though 
Appellants were held by this Court to have had standing at the time the 
protest proceedings were initiated. This decision by the Commission 

is incorrect in two respects. First, the lower court decision did not 
have such finality as to warrant termination of the protest proceedings. 
That decision was being appealed, and the possibility that it would be 
reversed rendered the Commission's determination illogical and con- 
trary to the purposes of Section 309(c). The purposes of Section 309(c) 
cannot be fulfilled if protest proceedings are terminated or recommenced 
because of each step of litigation in another forum. The important public 
interest questions raised by protests may never be reached, and the 
parties are placed in a position of great and prolonged uncertainty. 
Moreover, this Court has already held that the mere pendency of Liti- 
gation in the Florida courts between Appellants and Intervenors is an 
alternative ground of standing to protest, Granik and Cook v. Federal 
Communications Commission, 98 U.S. App. D.C. 247, 234 F.2d. 682, 
and this ground of standing obviously existed despite the Florida lower 


court decision. 


Moreover, the concept of "standing" as applied in protest pro- 
ceedings pursuant to Section 309(c) (as well as to the seeking of judicial 


review of Commission decisions) is one designed to limit the class of 
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persons who can challenge Commission action. The function of the 
standing requirements is thus completely fulfilled when that class of 
persons is defined, and in protest cases that occurs at the time of the 
Commission action which is the subject of protest. Appellants were of 
that class, and the Commission erred in holding that that class could 
be decreased as the reSult of changes in factual circumstances which 
occurred at a later time. Since the function of protestants is to act as 
"private attorney generals", changes in facts bearing only on standing 
have no relevance to the necessary Commission determinations. The 
Commission erred in holding that standing could be lost after protest 


proceedings have been commenced. 


Since the Commission failed to consider the bearing on the public 
interest of the questions raised by Appellants with respect to Intervenor 
Esch's good faith and fair dealing, as required by this Court's Opinion 
in Granik and Cook v. Federal Communications Commission, supra, 
this matter must be remanded for further proceedings before the 


Commission. 


i. 

At the time the instant appeals were instituted, Appellants had 
standing to appeal for the same reasons that they retained standing to 
protest before the Commission, as set forth supra. The rendition by 
the Supreme Court of Florida of an opinion affirming the lower court 
subsequent to the institution of these appeals did not deprive Appellants 
of their standing to appeal. For the Supreme Court opinion clearly 
contemplated further legal proceedings by Appellants against Esch, and 
through these further legal proceedings Appellants retain a stake in the 
disposition by the Commission of tha broadcast authorizations which 


were the subject of the protests. 
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a 15 
ARGUMENT 
I. THE COMMISSION IMPROPERLY DISMISSED APPELLANTS' 
- PROTESTS AND TERMINATED THE PROTEST PROCEEDINGS. 
A. The Commission Erred in Holding That Appellants Had Lost 
Standing To Protest As The Result of The Decision of The 
* Florida Lower Court. 
The Commission's decision to dismiss the Granik and Cook pro- 
tests and to terminate the protest proceedings prior to their considera- 
‘ tion on the merits was based on the narrow holding that after the protest 


proceedings had commenced, Granik and Cook lost their standing to 
protest under Section 309(c) of the Communications Act (R. 206-7) 
This determination, in turn, rested solely upon the rendition by a 
Florida Court of original jurisdiction of a decision in an action between 
Granik and Cook on the one hand and Esch, WMFJ, Inc., Telrad and 
W.C.O.A. onthe other, for specific performance and other relief 
based upon the alleged contract between Appellants and Esch. That 
decision denied all relief to Granik and Cook, and held that the option 
agreement between Appellants and Esch was not a binding contract as to 
any of the parties to the Florida litigation (R. 422-35). 


The Commission's decision on the standing question served as a 
vehicle for avoiding consideration of the merits of the protests in accor- 


dance with the statutory procedures. 


If, aswe contend, the Commission erred in holding that the s tate 





court decision deprived Appellants of their standing to protest, then its 


Se rg ae 

The basis for the Commission's decisions in both cases, that involving standard broadcast 
station WMF]J, and that involving television station WESH-TV, was the same. The Commission 
stated its reasons for dismissal of the protests most fully in its Memorandum Opinion and Order 
dealing with standard broadcast station WMFJ(R. 205-12). |The Memorandum Opinion and Order 
dismissing the protest with respect to television station WESH-TV (R. 453-7), referred to the former 
Opinion as containing a full statement of the reasons for its decision (R. 456). Consequently, all 
references herein to the reasoning of the Commission will be to its Memorandum Opinion and Order 
involving standard broadcast station WMFJ, except in cases where there may be some distinction 
between the two situations. 
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failure to consider the protests on their merits, of necessity, con- 
stitutes reversible error, and requires that these proceedings be re- 
manded to the Commission for proper consideration of the protests. 
Indeed, as will be demonstrated more fully infra, this Court's inter- 
pretation of the requirements of Section 309(c) of the Communications 
Act required the Commission to give full consideration to the protests 
even where the protesting parties may have lost their status as the 
result of changes in the factual situation, which occur subsequent to the 
initiation of the protest proceedings, but do not affect the public interest 
questions raised in the protest. 


The Commission held that the standing of Appellants to protest was 
based exclusively on the alleged validity of the option agreement of 
October 20, 1954 between Granik and Cook and Esch (R. 206-7). It 
held that since the decision of the Florida court of original jurisdiction 
established that the agreement of October 20, 1954 was not a valid and 
binding contract, the sole basis of Appellants’ standing had been re- 


moved. This decision of the Commission is erroneous in two respects. 


In the first place the decision of the Florida court of original 
jurisdiction, subject to further appeal, did not constitute a conclusive 
determination that there was no valid or binding agreement between 
Appellants and Esch. In the second place, the C anmission was wrong 
in holding that the sole basis of Appellant's standing was the alleged 
existence of a valid and binding agreement. 


At the time that the Commission Orders under review were issued, 
the decision of the Florida court was subject to appeal in the Appellate 
Courts of that State, and, before they were rendered, Appellants pointed 
out to the Commission that their Florida counsel had been instructed to 


6 
prepare an appeal from that decision (R. 195, 446). It was clear, when 


6 


This appeal was, of course, perfected, and resulted in a decision by the Supreme Court of 
Florida, the effect of which is considered infra, Point II. 


2 ¢ 4 ry 


ae 


& 
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the Commission dismissed the protests, that until the appeal was 
finally adjudicated, the respective rights of the parties would not be 
conclusively established. If the Supreme Court of Florida were to 
reverse the lower Court decision or to change its effect (as happened), 
a difficult, if not impossible situation would result. Would such a de- 
cision by the Florida Supreme Court have resulted in Appellants re- 
acquiring the standing that the Commission held them to have lost? 
And, if so, could the proceeding have been re-instituted at that late 


date? There would appear to be serious doubt whether, in view of the 


provisions of Section 309(c) requiring expeditious treatment of protests, 


imposing strict time limitations on the filing of protests and Com- 
mission action thereon, and providing for virtually automatic stay of 
the action protested, the Commission could reinstate a protest pro- 
ceeding many months after it had dismissed it. But whether or not it 
would be possible for the Commission to reinstate a protest proceeding 
in such circumstances, an interpretation which could lead to that result 
Should be avoided at all costs. For the absurd possibilities inherent in 
the Commission's approach are such that they could render almost 
meaningless the protections afforded by Section 309(c), and result in 
prolonged uncertainty for the parties to a protested action. The pro- 
cess of dismissing and reinstituting protest proceedings based upon each 
step of litigation in another forum could be repeated many times, de- 
pending upon the nature of the determinations made in that other forum 
at each procedural level. Thus, for example, the Supreme Court of 
Florida could conceivably have held that further evidence was necessary 
in order to reach a definitive resolution of the problem there presented, 
or that the lower Court should reconsider its determination in light of 
applicable legal principles set forth by the Supreme Court. In that case, 
presumably, the lower Court decision would have been set aside and 
Appellants would have reacquired their standing. If on remand, the 
lower Court reached the same decision, Appellants would again have 


lost their standing. If the matter had not by then become moot, 
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presumably, Appellants could again reacquire their standing as the re- 
Sult of a second appeal to the Supreme Court. 


Neither Appellants, nor Intervenors, nor the public interest 
could possibly benefit from such procedure. Clearly, the only reason- 
able course for the Commission to have followed in this instance was to 
proceed with the deliberations required by Section 309(c), at least until 
a final determination on the respective rights of the parties had been 
reached in the Florida Courts. The decision of the Commission, which 
makes the rights of the parties dependent upon the results of each step 
in the Florida litigation, is certainly not contemplated by Section 309(c) 
of the Communications Act. 


In deciding that Appellants had lost standing to protest while an 
appeal was still pending in the Florida Supreme Court, the Commission 
also ignored this Court's clear determination in Granik and Cook v. 
Federal Communications Commission, 98 U.S. App. D.C. 247, 234 F. 
2d. 682. Although the Commission purported to rely upon the Court's 
decision in that case ®. 206), it quoted only that portion of the Opinion 
which seemed to support the result which it reached, but ignored sub- 
sequent language which indicated unequivocally that the inter-action of 
the litigation before the Commission with litigation pending in the Florida 
Courts also created standing to protest in the Appellants. This inter- 
action was stated by this Court as a separate and distinct ground on 
which standing was based. Thus, this Court, after holding that Appel- 
lants had standing based on the fact that the proceedings before the 
Commission upon Esch's application were inconsistent with Appellants’ 
alleged contract interests, stated (234 F2d at 684-5): 


If anything more were required, and we think it is not, 
standing arises also by reason of the likelihood of injury 
to appellants because of the effect the Commission's 
action might have upon the Florida litigation. Cf. Green- 
ville Television Co. v. Federal Communications Com- 
mission, 95 U.S. App. D.C. 314, 221 F.2d 870. The 
State court in determining what relief, if any, should be 
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accorded appellants might well be influenced by the 
Commission's decision respecting assignment of the 
license. For example, in deciding whether it should 
exercise its equitable power to grant appellants’ re- 
quest for specific performance and an injunction the 
state court might be influenced by the fact that the 
Commission had approved assignment of the license 

to another, or that such assignee had begun operating 
the station. Conversely, the court's decision as to the 
rights and obligations of the parties before it might in- 
fluence the decision of the Commission affecting some 
or all of the same parties. This is not to say that 
either court or Commission may cross the jurisdictional 
lines separating them, but only that in exercising their 
respective jurisdictions each might be affected by action 
of the other in a matter having much of common concern. 
The stake of appellants in the facilities of the station and 
in the license seems to us to reach a status comparable 
to the economic interest which gave standing in Sanders. 
In fact their stake includes an economic interest, though 
not that of a competitor as in Sanders. 


It is clear that as long as the Florida litigation was alive this 
ground of standing existed. The effect of final Commission action on 
the Esch applications would be the same as that envisaged by this Court 
originally, even though the Florida action had reached the stage of 
appeal to the Supreme Court of the State and possible remand to the 
Court of original jurisdiction. In holding that Appellants lost standing 
while the appeal to the Supreme Court was pending, the Commission 
clearly violated the holding of this Court in the very case which the 


Commission was deciding. 


B. A Protestant Who Has Properly Raised Public Interest 
Questions In Accordance With Section 309(c) Has The 
Right To Pursue Those Questions Until A Final Deter- 
mination Is Reached In Accordance With The Statutory 
Procedures. 


It has been demonstrated in Point I-A, supra, that the factual 
Situation of the parties subsequent to the issuance of the Florida lower 


court decision was such as to provide Appellants with standing to protest 
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the Commissions actions. However, even if it be assumed, arguendo, 
that the decision of the lower Florida court changed the factual situation 
in such a way that if Appellants had filed their protest at that time they 
would not have had standing, nevertheless, since Appellants originally 
had standing and properly presented to the Commission important pub- 
lic interest questions under Section 309(c), they could not be deprived 
of their right to pursue these questions to a final decision solely by 
reason of a change in circumstances which, while it may have affected 


their private interests, did not change the public interest questions. 


It is unnecessary lere to recite at length the important public 
policy underlying Section 309(c) of the Communications Act. Congress 
in enacting that Section created a class of "private attorney generals" 
to help insure defense of the public interest in the important area of 
radio and television. The statutory scheme set forth in Section 309(c) is 
one which requires that a protestant demonstrate that he is a party in 
interest at the time of the protested action. The class of persons en- 
titled by Section 309(c) to call public interest considerations to the 
Commission's attention is thus rigidly defined. All persons in that 
class may, by the filing of a protest in accordance with Section 309(c), 
initiate the procedures required by that Section to insure that the public 
interest will be protected. Nothing in that Section expressly provides 
or implies that the factual basis of standing must be maintained until 
the termination of those procedures. Indeed, as has been demonstrated 
above, the view that the class of persons entitled to pursue the protest 
procedures may increase or decrease depending on factual circum- 
stances which occur subsequent to the protested grant leads to absurd 
results. 


In this connection, it is important to consider the decision of 


this Court in Southwestern Publishing Co. v. Federal Communications 
Commission, U.S. App. D.C. 243 F.2d 829, in which this Court made 
clear that once public interest questions are properly presented to the 
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Commission, the Commission has the duty to resolve those questions 
in accordance with the responsibilities entrusted to it under the Com- 
munications Act,despite the possible absence from the proceeding of 
the party which raised the questions. In that case, this Court held 
that even where the Commission dismisses a party from a proceeding 
the Commission is required to consider fully public interest questions 
brought to its attention by that party prior to the dismissal. In ex- 
plaining the reasons for this position this Court relied upon its prior 
holding in Clarksburg Publishing Co. v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 225 F.2d 511, a case involving 
the interpretation of the provisions of Sections 309(c) of the Communi- 
cations Act dealing with protests. In the Clarksburg case this Court 
stated that in appropriate protest cases the Commission's inquiry 
must extend beyond matters alleged in the protest in order to reach 


any issue which might be relevant in determining the legality of a 


challenged grant. This Court stated that the situation in Southwestern 


Publishing Co., where the challenging allegations are specifically 
brought to the Commission's attention by a party to the proceeding, 


even where that party is later dismissed, is an a fortiori case. 


Intervenors rely upon the Southwestern Publishing Co. case as 
support for the position that a protestant may lose its standing because 
of a change in factual circumstances after the protest proceedings have 
commenced. This reliance by Intervenors is totally misplaced. In 
that case this Court did not pass upon the question whether a person who 
has established that he is a party in interest to any Commission pro- 
ceeding may lose his standing as a party in interest by virtue of changed 
factual circumstances. As a matter of fact, the question whether a 
person who has established that he is a party in interest under Section 
309(c) may then lose his standing was not presented at any stage of the 


proceedings in Southwestern Publishing Co. 
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In Southwestern Publishing Co., this Court considered a situation 
in which the Commission dismissed an applicant from a proceeding, and 
refused to consider allegations made by that applicant with respect to 
the public interest in the application of one of the other parties to the 
proceeding. In that case, Southwestern Publishing Co. was originally 
an applicant for assignment of the construction permit of a television 
station. The permittee of the station, from whom Southwestern Pub- 
lishing Co. was to acquire the permit, had also applied for an extension 
of that permit. After the contract providing for the assignment of the 
permit to Southwestern Publishing Co. expired, Southwestern Publishing 
Co. requested that the record be reopened in order that it be able to 
demonstrate that the public interest would not be served by extension of 
the construction permit,because of the lack of qualifications of the per- 
mittee. The Commission held that because of the expiration of the con- 
tract for the purchase of the television permit Southwestern Publishing 
Co. had lost its standing, and subsequently dismissed Southwestern 
Publishing Co. as a party to the proceeding. This Court never reached 
the question whether the Commission properly held that Southwestern 
Publishing Co. had lost its status as an applicant and it did not review 
the propriety of the Commission order dismissing Southwestern 
Publishing Co. as a party to the proceeding, since at the time of the 
appeal Southwestern Publishing Co. was held to have no standing to 


prosecute the appeal. 


It was not contended by any of the parties that because Southwestern 
Publishing Co. had originally been an applicant it was entitled to prose- 
cute public interest questions before the Commission even after it lost 
its status as an applicant. On the contrary, Southwestern Publishing Co. 
urged that it was entitled to continue its participation in the Commission 
proceeding because it would receive economic injury as the result of a 


grant of the extension of the construction permit to its competitor. This 
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Court made it clear that it did not in the Southwestern Publishing Co. 


case reach the question whether status as a party may be lost subse- 
quent to the commencement of a proceeding; it assumed that such 
standing might be lost merely for the purpose of stating that such a 
loss of standing did not justify the Commission in failing to give full 
consideration to public interest questions raised. 


In the instant case the situation involved in the Southwestern 
Publishing Co. - the possible loss of status by an applicant - is not 
presented. In this case the status involved is that of private attorney 
general protestant under Section 309(c) of the Communications Act. 

It may be assumed for the purposes of this discussion that a person 
who originally acquired status as a party to a proceeding by virtue of 
the pendency of an application may lose his status as a party when the 
application is no longer pending before the Commission. The functions 
performed by an applicant in a Commission proceeding are almost ex- 
clusively related to the prosecution of its private interest as an appli- 
cant in the Commission proceeding. The applicant's role as a public 
defender is secondary, and only appears for the purpose of making sure 
that its own application is granted. Indeed, this Court has severely 
limited the rights of applicants to seek review of Commission actions 
which raise public interest questions. Thus, in Mansfield Journal Co. 
v. Federal Communications Commission, 173 F.2d 646, an applicant 
for an FM Channel whose application was still pending before the Com- 
mission was held not to have standing to raise questions affecting the 
public interest which arose from the grant of an application of a com- 
petitor in the same community, where the two applications were not 


mutually exclusive. 


The limited role of an applicant to protect the public interest is 
therefore vitally different from the role of the private attorney general 
who is not entitled to raise any questions concerning his private interest 


in the Commission proceeding, and who is limited solely to participation 
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related to public interest questions. In the case of such a person no 
legitimate reason exists for removing the responsibility of the Com- 
mission from deciding the public interest questions with the private 
attorney general participating at every stage of the proceeding. In- 
deed, only if it is held that the protestant maintains his right to defend 
the public interest until a final decision, can the decision of this Court 
in Southwestern Publishing Co. be made meaningful; failure to preserve 
the status of the private attorney general would lead to a repetition of 
the unfortunate situation presented in Southwestern Publishing Co., 
where the Commission was held to have a duty to decide but there was 
no one present who had standing to require the Commission to exercise 
those duties. 


Accordingly, even if the change in circumstances presented by 
the decision of the lower court of Florida might have prevented Appel- 
lants from filing a valid protest after the time that decision was render- 
ed, that decision could not properly deprive Appellants of their right to 
pursue the public interest questions which this Court held in its earlier 


decision in this case to have been properly presented by the protest. 


C. The Commission Failed to Consider The Public 
Interest Allegations of the Protest. 


In the opinions under review the Commission explored the 
question whether the allegation of the Protest that Esch may have 
misrepresented to and concealed from the Commission certain facts 
with respect to the ownership of Telrad warranted further action by 
the Commission on its own motion (R. 207-10). It is apparent that 
because of this discussion, the Appellee and the Intervenors will con- 
tend that the Commission did, in fact, consider those allegations of 
the Protest which bear on the public interest, and that there would be 
no point in remanding this case for further consideration by the 
Commission (see, e.g., Appellee’s Opposition to Appellant's Motion to 


Remand Proceedings to the Federal Communications Commission, filed 
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inthis Courton July 5, 1957). The Commission, however, expressly 
refused to consider any of the allegations of the Protest which involved 
the course of dealings between Esch and the Appellants, on the ground 
that the Florida lower court Decision that no valid contract existed 
between them removed from the area of Commission consideration any 


allegations concerning that relationship (R. 207). 


This Court, in the opinion holding that Appellants originally had 
standing to protest the actions here involved, held that (234 F. 2d at 
684): 


The transactions with respect to the station and its 
licenses are relevant to the Commission's deter- 
mination whether the public interest, convenience 
and necessity would be served by grant of Esch's 
application for assignment of the licenses to Inter- 
venor. *** Good faith and fair dealing bear upon the 
public interest. And appellants are the persons to 
present the facts to the Commission. *** [Appellants 
are entitled to be heard on the question whether the 
public interest would be served by granting Esch's 
application for assignment of the license to Intervenor. 
This question does not depend alone upon the qualifi- 
cations of Intervenor, but in part upon the facts bear- 
ing upon the proposed assignment by Esch. 


The Commission has failed to consider the facts bearing upon the 
proposed assignment by Esch, and the good faith and fair dealing of 
Esch, both of which were held by this Court to have a direct bearing on 


the public interest. The sole reason for the Commission's failure to 


comply with this Court's express instructions was that an appealable 


order, which was being appealed, had been entered by a lower court 
in Florida, which held that there was no valid contract between Esch 


and Appellants. This reason cannot suffice. 


Obviously, a reversal of the lower court opinion by the State 
Supreme Court would have eliminated the reason relied on by the Com- 
mission. Moreover, and more important, the existence or non-exis- 


tence of a valid and binding agreement between Appellants and Esch was 
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not the only fact relevant to determining whether Esch dealt in good 
faith with Appellants or other parties. Indeed, the opinion of the 
Supreme Court of Florida indicates the fallacy of the Commission's 
position in this regard. For, that Court, in its per curiam Opinion, 
has implied that Esch's dealings with the Appellants might be the 
basis for an action for damages at law against Esch, based either on 
the contract itself, or a tort action. The question of Esch's good 
faith and fair dealing is completely open; it does not necessarily de- 
pend on the existence of a valid and binding contract. It is imperative 
that the Commission consider the public interest question raised in 


this connection, in compliance with this Court's original mandate. 


In addition, the Commission is required to afford Appellants an 
opportunity to adduce evidence on the questions of misrepresentation 
and concealment which were decided by the Commission on the basis 
of its own records. The Commission's decision that no misrepresen- 
tation or concealment occurred which would warrant setting aside its 
grants, was an ex parte determination, which was not arrived at in 
accordance with the requirements of Section 309(c) of the Communi- 
cations Act. Appellants have not been afforded an opportunity to 
adduce facts bearing on the concealment and misrepresentation in an 
evidentiary hearing norhave they been afforded an opportunity to point 
out to the Commission why the concealment and misrepresentation 
found by the Commission reflect sufficiently adversely upon the 
character qualifications of the parties involved so as to require setting 


aside the instant grants. 


It is, therefore, clear that if Appellants are correct in their 
contentions that the Commission erred in holding that Appellants have 
lost their standing to protest and in terminating the proceeding, the 
mere fact that the Commission explored its records to ascertain 
whether misrepresentations or concealment occurred cannot suffice 
to prevent remand of this matter to the Commission for its full con- 


Sideration of the allegations of the Protest in accordance with the 
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requirements of Section 309(c) of the Communications Act. 
TI. APPELLANTS HAVE STANDING TO PROSECUTE THIS 


APPEAL 
Intervenors have requested that this Court dismiss the instant 





appeals, urging that Appellants have lost their standing to appeal by 
virtue of the Decision rendered by the Florida Supreme Court affirm- 
ing the Decision of the Florida lower court (Joint Opposition to Motion 
to Remand and Joint Counter-Motion to Dismiss the Appeal, filed in 
this Court on July 5, 1957). The principal basis of Intervenors' 
position in this regard is that Appellants’ standing was based entirely 
on the existence of a contract between Appellants and Esch, and that 
the Florida Supreme Court Decision establishes conclusively that no 
contract exists. Thus, it is argued, Appellants no longer have any 
stake in the facilities of the stations involved or in the outcome of the 


proceedings before the Commission or in this Court. 


Intervenors err in both respects. As is pointed out, supra, this 


Court has held that Appellant's original standing was based not only on 
the alleged existence of a contract between them and Esch, but also 
upon the pendency of litigation between the parties in the Florida state 
courts. The Florida Supreme Court qpiinion in affirming the denial of 
equitable relief, permits the institution by Appellants of an action at 
law against Esch. Appellants’ Florida counsel have been instructed to 
explore the governing legal criteria and to advise appellant of its rights 
in an appropriate action at law. Consequently, the contest between the 
parties persists, and this Court's alternative ground of standing is still 


valid. 


Moreover, it cannot be validly argued that Appellants have lost 
their stake in the facilities of the stations. The Decision of the Florida 
Supreme Court, although it precludes any further action for specific 
performance of the alleged contract between Appellants and Esch, does 


not preclude an action at law based on that contract. Nor, of course, 
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does it preclude an action in tort. The result of such an action might 
be the award of damages to Appellants, based either on the contract or 
on some other ground. In any event, it is important that Esch be ina 
position to be able to mitigate the damages by fulfilling his agreement 
with Appellants and transferring the licenses involved to them, with 
Commission approval. It is true that Appellants can no longer acquire 
from Esch the physical facilities of television station WESH-TV. How- 
ever, the Commission had no positive control over those facilities, in 
any event. But the licenses of the stations are valuable and important 
to Appellants, and it is clear that a remand by this Court, and subse- 
quent proper action by the Commission will result in a situation in 
which, in accordance with a possible judgment of the Florida state 
courts, these licenses can be transferred by Esch to Appellants. 
Appellants’ stake in the res to be transferred has been somewhai 
diminished (to the extent of loss of the physical facilities), by the 
Florida Supreme Court Opinion, but it has not oeen extinguished; on the 
contrary, the licenses, the most important part of the transfer, still 


can be theirs if the protest is granted. 


CONCLUSION 
For the foregoing reasons, the Memorandum Opinions and Orders 
of the Federal Communications Commission here under appeal should 
be reversed, and the cases remanded to the Commission for further 
proceedings in accordance with the judgment of this Court. 
Respectfully submitted, 


Leonard H. Marks 
Paul Dobin 
Stanley S. Neustadt 


317 Cafritz Building 
Washington 6, D. C. 


Sept. 16, 1957 Attorneys for Appellants 
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APPENDIX 
STATUTES AND RULES INVOLVED 
Communications Act of 1934, as Amended 
Section 309(c): 


When any instrument of authorization is granted by the Commission 


without a hearing as provided in subsection (a) hereof, such grant shall 
remain subject to protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party in interest may file a 
protest under oath directed to such grant and request a hearing on said 
application so granted. Any protest so filed shall contain such allegations 
of fact as will show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things relied upon, 
but shall not include issues or allegations phrased generally. The 
Commission shall, within thirty days from the date of the filing of such 
protest, enter findings as to whether such protest meets the foregoing 
requirements and if it so finds the application involved shall be set for 
hearing upon the issues set forth in said protest, together with such 
further specific issues, if any, as may be prescribed by the Commis- 
Sion. In any hearing subsequently held upon such application all issues 
specified by the Commission shall be tried in the same manner provided 
in subsection (b) hereof, but with respect to all issues set forth in the 
protest and not specifically adopted by the Commission, both the burden 
of proceeding with the introduction of evidence and the burden of proof 
shall be upon the protestant. The hearing and determination of cases 
arising under this subsection shall be expedited by the Commission and 
pending hearing and decision the effective date of the Commission's 
action to which protest is made shall be postponed to the effective date 
of the Commission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or conduct of an existing 
service, in which event the Commission shall authorize the applicant 


to utilize the facilities or authorization in question pending the Com- 


mission's decision after hearing. 





Section 310(b): 

No construction permit or station license, or any rights there- 
under, shall be transferred, assigned, or disposed of in any manner, 
voluntarily or involuntarily, directly or indirectly, or by transfer of 
control of any corporation holding such permit or license, to any person 
except upon application to the Commission and upon finding by the Com- 
mission that the public interest, convenience, and necessity will be 
served thereby. Any such application shall be disposed of as if the 
proposed transferree or assignee were making application under Section 
308 for tne permit or license in question; but in acting thereon the 
Commission may not consider whether the public interest, convenience, 
and necessity might be served by the transfer, assignment, or disposal 
of the permit or license to a person other than the proposed transferee 
or assignee. 

Section 405: 

After a decision, order, or requirement has been made by the 
Commission in any proceeding, and party thereto, or any other person 
aggrieved or whose interests are adversely affected thereby, may petition 
for rehearing; and it shall be lawful for the Commission, in its discretion, 
to grant such a rehearing if sufficient reason therefor be made to appear. 
Petitions for rehearing must be filed within thirty days from the date 
upon which the public notice is given of any decision, order, or require- 
ment complained of. No such application shall excuse any person from 
complying with or obeying any decision, order, or requirement of the 
Commission, or operate in any manner to stay or postpone the enforce- 
ment thereof, witnout the special order of the Commission. The filing 
of a petition for rehearing shall not be a condition precedent to judicial 
review of any such decision, order, or requirement, except where the 
party seeking such review (1) was not a party to the proceedings result- 
ing in such decision, order, or requirement, or (2) relies on questions 
of fact or law upon which the Commission has been afforded no oppor- 


tunity to pass. Rehearings shall be governed by such general rules as 


the Commission may establish, except that no evidence other than newly 
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discovered evidence, evidence which has become available only since 
the original taking of evidence, or evidence which the Commission be- 
lieves Should have been taken in the original proceeding shall be taken 
on any rehearing. The time within which a petition for review must be 
filed in a proceeding to which Section 402(a) applies, or within which an 
appeal must be taken under Section 402(b), shall be computed from the 
date upon which public notice is given of orders disposing of all petitions 
for rehearing filed in any case, but any decision, order, or requirement 
made after such rehearing reversing, changing, or modifying the original 
order Shall be subject to the same provisions with respect to rehearing 
as an original order. 

RULES AND REGULATIONS OF THE COMMISSION 

Section 1.390: 

Petitions for reconsideration or for rehearing. - 

(a) Where an application has been granted without a hearing, any 
person aggrieved or whose interests would be adversely affected thereby 
may file a petition for reconsideration of such action. Such petition must 
be filed with the Commission within 30 days after public notice is given of 
the Commission's action in granting the application. Such petition will 
be granted if the petitioner shows that: 

(1) Petitioner is an existing licensee or permittee and a 
grant of the application would require the modification, revocation, or 
nonrenewal of his license or construction permit; or 

(2) That petitioner is an existing licensee or permittee and 
a grant of the application would cause interference to his station within 
the normally protected contour as prescribed by applicable Rules and 
Regulations; or 

(3) At the time the application was granted, petitioner had a 
mutually exclusive application pending before the Commission; or 

(4) A grant of the application is not in the public interest. 

(b) Where an application has been granted or denied after hearing, 
petitions for rehearing may be filed within 30 days after public notice is 


given of the Commission's action in granting or denying the application. 


4 
Petitions for rehearing by persons not parties to the Commission's 
hearing will not be granted unless good cause is shown as to why it was 
not possible for such person to participate earlier in the Commission's 
proceeding. 

(c) Where a petition for reconsideration or for rehearing is based 
upon a claim of electrical interference within the normally protected con- 
tour of an existing station or a station for which a construction permit is 
outstanding, such petition must be accompanied by an affidavit of a 
qualified radio engineer which shall show either by reference to the Com- 
mission's Standards of Good Engineering Practice or to actual measure- 
ments made in accordance with the methods prescribed by the Com- 
mission's Standards of Good Engineering Practice that electrical inter- 
ference will be caused to the station within its normally protected con- 
tour. If the claim of interference is not based upon actual measure- 
ments made in accordance with the Standards of Good Engineering 
Practice, it may be controverted by affidavit containing results of actual 
measurements made in accordance with the Standards of Good Engineering 
Practice. 

(d) Any opposition to a petition for reconsideration or rehearing 
may be filed within 10 days after the filing of such petition. 

(e) Petitions for reconsideration or rehearing filed under this 
section may request (1) reconsideration, either in cases decided after 
hearing or in cases of applications granted without hearing; (2) re- 
argument; (3) reopening of the proceeding; (4) amendment of any finding; 
or (5)such other relief as may be appropriate. Such petition shall state 
specifically the form of relief sought and, subject to this requirement, 
may contain alternative requests. Each such petition shall state with 
particularity in which respect the decision, order or requirement or 
any matter determined therein is claimed to be unjust, unwarranted, 
or erroneous, and with respect to any finding of fact must specify the 
pages of record relied on. Where the petition is based upon a claim 
of newly discovered evidence, it must be accompanied by a verified 
statement of the facts relied upon, together with the facts relied on to 


+) 
show that the petitioner, with due diligence, could not have known or 


discovered such facts at the time of the hearing. 


(f) The filing of a petition for reconsideration or rehearing shall 


not excuse any person from complying with or obeying any decision, or- 
der, or requirement of the Commission, or operate in any manner to 
stay or postpone the enforcement thereof. However, upon good cause 
shown the Commission may Stay the effectiveness of its order or re- 


quirement pending a decision of the petition for rehearing. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions in this case were stipulated by the parties 
and approved by this Court in its order dated May 3, 1957. 
The questions, aS stipulated, are as follows: 

ic Whether, when it has been determined that a party 
has standing to protest under Section 309(c) of the Communi- 
cations Act and proceedings based on such Protest have been 
commenced before the Commission, that party may loseits 
standing and the Commission terminate the proceedings in 
the manner it did here, 

2. Whether, when standing to protest a transfer is 
based on the existence of an alleged option agreement, pro- 
testant loses his standing to protest and the Commission may 
dismiss the protest and terminate the protest proceeding, as 
it did here, when a state court of original and competent 
jurisdiction in which protestant had instituted proceedings 
for legal and equitable relief based on said agreement has 
held that the alleged option agreement was not and is not a 
valid and binding contract as to any of the parties, notwith- 
Standing the fact that the Court's order is appealable and 
is being appealed. 

3. Whether the Commission properly disposed of the 
allegations in the protest on the merits without sh ae an 


evidentiary hearing with respect to these matters, 


4, Whether appellants have standing to appeal from the 


Commission’s actions, 


*/ Appellee and Intervenor reserve the right to argue that 
this issue is not properly before the Court. 
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ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Appellants’ Statement of the Case substantially presents 





the history of the subject appeals. However, since it is in 
certain respects argumentative, it is believed that the fol- 
lowing summation and brief chronology of the relevant proced- 
ural steps will be of assistance to the Court. 

The subject appeals relate to the efforts of the same 
parties seeking review of two separate orders of the Commis- 
sion entered in two separate, unconsolidated proceedings, 

The first order, involved in Case No. 13,730, dismissed ap- 
pellants* protest and petition for reconsideration directed 
against the Commission's grant of an application for consent 
to the assignment of license of Station WMFJ, Daytona Beach, 
Florida, from intervenor W. Wright Esch to intervenor WMFJ, 
Inc., and affirmed the Commission's previous grant of the 
application. The second order, involved in Case No. 13,731, 
dismissed appellants’ protest directed against the Commission's 
grant of an application for transfer of control of intervenor 
Telrad, Inc., the permittee of Television Station WESH-TV, 
Daytona Beach, Florida, from intervenors W. Wright Esch, 
Adelaide B. Esch and Louis Ossinsky, Sr. to intervenor WCOA, 
Inc., and affirmed the Commission's previous grant of the ap- 
aaeweaes 

The relevant facts are as follows: 


In each of the protests, the appellants alleged, in sub- 


T/ Inasmuch as both appeals concern substantially similar 
issues of fact and questions of law, they were consolidated 
for purposes of filing briefs, a single joint appendix and 
for hearing by Order of this Court dated March 18, 1957. 
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Stance, that they held an option to (1) purchase Station 
WMFJ, Daytona Beach, Florida, from W. Wright Esch (Esch) and 
to obtain the assignment of its license and (2) to have Telrad, 
Inc. (Telrad), permittee of Television Station WESH-TV, assign 
to them the construction permit for said station (R. 75,363). 
In the alleged option agreement, the appellants claimed that 
Mr. Esch, with whom the agreement was made, had represented 
himself as the sole owner of Station WFMJ and as the “princi- 
pal stockholder” of Telrad (R. 86). The appellants attempted 
to exercise their rights under the option agreement and timely 
advised Esch of their intention (R. 88,376). Shortly there- 
after the appellants received a communication from Mr. Ossinsky, 
one of the present intervenors, advising the appellants’ that 
he was a “large stockholder” in Telrad and that appellants' 
option agreement with Mr. Esch was “null and void" insofar 
as it pertained to Telrad, not having been approved by ne 
Telrad stockholders or its Board of Directors (R. 76,364). 
Subsequently, Mr. Esch entered into an agreement to sell 
Station WFMJ to WFMJ, Inc., and filed an application for Com- 
mission consent to the assignment of its license (R. 5-52). 
Acquiring knowledge of this action, the appellants advised 


the Commission of their alleged option agreement with Mr. Esch 


-o/ As of the October 20, 1954, the date the option negota- 
tions were commenced, Commission records disclose that Mr. 
Esch was the sole owner of Station WMFJ and held two (40%) 

of the five issued and outstanding Telrad shares, his wife, 
Adelaide B. Esch, two (40%) and Ossinsky, one (20%). Mr. Esch 
also had subscribed for 120 of 495 authorized additional 
Telrad shares (R. 360). 
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and the fact that they had instituted suit in the Circuit 
Court for Volusia County, Florida, to enforce their rights 


under the agreement and requested designation of the appli- J 


cation for hearing (R. 53, 61-64). 7 
On June 29, 1955, the Commission granted the WMFJ ap- : 
plication without hearing, stating that in its consideration P 


of the application it did not pass upon the validity of the 





option held by Granik and Cook, and that the grant did not 
represent a determination with respect to the merits of the 
controversy between the appellants and Mr. Esch. W. Wright 
Esch, 12 Pike & Fischer, R.R. 1250d, 1251. Thereupon ap- 
pellants filed a protest and petition for reconsideration 
(R. 75). On August 29, 1955 the Commission dismissed appel- 
lants’ protest and petition for lack of standing. Upon ap- 
peal, this Court reversed the Commission and found that 
appellants had standing to protest under Section 309(c) 


and to petition under Section 405 of the Communications 
3/ 


Act, 47 U.S.C. 309(c), 405. 

In the interim, while the Florida litigation on the 
agreement was in progress and the afore-mentioned appeal was 
pending, Mr. Esch, his wife Adelaide, and Mr. Ossinsky, filed 
an application for Commission consent to a transfer of con- 
trol of Telrad to WCOA, Inc., (WCOA) through the issuance to 


3/ Granik and Cook v. Federal Communications Commission, 
8 UsSs App. D.C, 247, 234 F.2d 662. 


« Bm 
A/ 

WCOA of 495 shares of Telrad stock (R. 214-287). The appel- 
lants again advised the Commission of their alleged rights 
under the option agreement with Esch and requested that the 
Commission withhold action on the application pending the 
outcome of the Florida litigation on the option agreement 
(R. 291-292), The Commission granted the Telrad application 
without hearing on April 27, 1956 (R, 360-361), Thereupon, 
appellants filed a protest directed against the grant. The 
protest was predicated upon substant:-lly similar allegations 
to those filed against the June 29, 1955 grant of the WMFJ 
application, except that appellants additionally asserted that 
an unauthorized transfer of control of Telrad had occurred 
previous to the filing of the Telrad application (R. 363-376). 

Following this Court‘s decision of May 31, 1956, in 
Granik and Cook v. Federal Communications Commission, 98 U.S. 
App. D.C. 247, 234 F.2d 682, the Commission, by orders re- 
leased June 25, 1956 and September 5, 1956, respectively, 
designated the applications for assignment of license of 
WMFJ and transfer of control of Telrad for oral argument 
before the Commission en banc (R. 127-131, 402-408). Oral 
argument on the Telrad application was held on July 16, 1956 
(Vol. 2, R. Tr. 1-38), and on the WMFJ application on September 
L7, 1956 (Vols ly Bs Tre 1-61). 


On September 6, 1957, pr:icr to ora! argument on the WMFJ 


4/ Attached to the application was an agreement releasing 


Esch from his previous subscription of 120 shares of Telrad 
stock (R. 243). 
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application, the Circuit Court for Volusia County, Florida, 
denied all relief to the appellants, the plaintiffs in that 
action, in their suit to enforce their rights under the al- 
leged option agreement with Mr. Esch (R. 158-171). The Court 
Stated, in pertinent part, that “the agreement was not and 

is not a valid binding contract as to any of the parties ...” 
(R. 166). In the course of the oral argument on the WFMJ ap- 
plication, the Commission took official notice of the Florida 
eourt’s decision (V¥ol. i, Bs Tres ST). 

In its Memorandum Opinions and Orders of January 31, 1957, 
here under review, the Commission dismissed each of the appel- 
lants* protests, dismissed the petition for reconsideration 
directed against the WMFJ grant, affirmed its prior grants, 
and terminated the proceedings on the basic ground that the 
Florida Circuit Court's decision eliminated the appellants’ 
claims of interest derived from their option agreement with 
Mr. Esch and, accordingly, deprived appellants cof their 
standing within the meaning of Section 309(c) and 405 of the 
Act (R. 205-212, 453-457). With reference to the Telrad 
application, the Commission on its own motion additionally 


examined the pleadings and its records with respect to the 


appellants’ allegations that Mr. Esch may have misrepresented 


and concealed his ownership interests in Telrad, Inc., and 
concluded that although Mr. Esch's surrender of his subscrip- 
tion agreement for 120 shares of Telrad stock may have resulted 


in a technical unauthorized transfer of control, the circum- 





—- a 
stances surrounding the subscription agreement were at all 
times known to the Commission and did not warrant a finding 
of misrepresentation or concealment of ownership so as to 
reflect adversely on Mr. Esch's character qualificatiens 
(BR. 210,453). 

The appellants filed the subject appeals on March 2, 
1957. While the instant proceedings were pending, the 
Supreme Court of Florida, on May 15, 1957, issued a per 
curiam Opinion which affirmed the Lower court's decision in 
the appellants action on the option agreement against Esch 
and the intervenors herein “without prejudice to any action 
at law, if any, which appellants may have against appellee 
W. Wright ee ae a result of this decision, the appel- 
lants, on June 20, 1957, filed a Motien to Remand Proceed- 
ings to the Commission, and the intervenors a Joint Counter- 
motion to Dismiss the Appeals. Both of these motions were 


denied by Order of this Court issued August 26, 1957. 


5/. The Florida Supreme Court’s decision was the subject 

of a Joint Motion to amend Stipulation filed by the parties 
to these appeals on June 20, 1957. For the convenience of 
the Court, the decision is set forth in full in the Appendix 
to this brief, infra, pp. 32-33. 











= 
COUNTERSTATEMENT AS TO JURISDICTION 

As is shown in detail, infra, the Commission properly 
determined in its Memorandum Opinions and Orders here under 
review that the appellants lost their standing to protest 
in light of the Florida Circuit Court’s determination that 
the option agreement upon which the appellants had based 
their protests was not a valid and binding agreement as to 
any of the parties thereto and that no legal or equitable 
relief against any of the parties was warranted. It would 
follow that if the Commission was correct, appellants also 
lack standing to appeal under Section 402(b) of the Communi- 
cations Act, 47 U.S.C. 402{>b), Moreover, while these appeals 
were pending, the Florida Circuit Court's determination, upon 


which the Commission had relied, has been affirmed by a per 
6/ 


curiam opinion of the Florida Supreme Court. Having lost 
their status as persons “aggrieved or adversely affected” 
within the meaning of Section 402(b)(6) of the Act, 47 U.S.C. 
402(b)(6), since the filing of their appeals by virtue of 
this per curiam opinion of the Florida Supreme Court, even 

if it be assumed, arguendo, that they did not lose standing 
as a result of the Florida Circuit Court‘s decision, the 
appellants no longer possess standing to question the orders 
here under review and the appeals should be dismissed. South- 


6/ The subject appeals were simultaneously filed on March 


2, 1957. The decision of the Supreme Court of Florida was 
rendered on May 15, 1957. 
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western Publishing Co, v. Federal Communications Commission, 

U.S. App. D.C. __ sg 243 F.2d 829; cf. Yankee Network, 
Inc. v. Federal Communications Commission, 71 U.S. App. D.C. 
Aig 207 Feed Siz. 

SUMMARY OF ARGUMENT 
i 

The Commission properly found that the appellants lost 
their standing to protest in light of the Florida Circuit 
Court’s decision that the option agreement upon which appel- 
lants had based their claim was not a valid and binding 
agreement as to any of the parties thereto, and which denied 
all relief to appellants with respect to their suit on the 
option agreement for specific performance, an injunction 
and money damages, The Commission's determination was fully 


——— 


consistent with this Court’s holding in Granik and Cook v. 


Federal Communications Commission, 98 U.S. App. D.C. 247, 


234 F.2d 682, that appellants’ standing to protest was 
Originally grounded upon a “prima facie” option agreement 
which the appellants allegedly had with Mr. Esch and that 
appellants’ attempts to enforce their purported contract 
rights in the Florida courts would likely be affected by 
Commission action on the transfer applications. Once the 
Florida Circuit Court determined that the alleged option 
agreement was null and void, entitling appellants to no 
equitable or legal relief, the Commission*s subsequent dis- 


missals of appellants* protests was clearly sound, inasmuch 
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as any possible further litigation in the matter could be 
neither hindered, prejudiced nor influenced by the Commis- 
Sion's actions affirming the protested grants, 

Although the Florida Circuit Court's decision was an 
appealable order, it was conclusive upon the parties thereto 
until reversed. See McGregor v. Provident Trust Co. of Phila- 
delphia, 119 Fla. 718, 162 So. 323. Accordingly, the effect 
which the Commission gave the decree was consonant with ap- 
plicable Florida law pertaining to the conclusiveness of 
judgments and proper in light thereof. Further, the Commis- 
sion was not foreclosed from dismissing the protests be- 
cause appellants lost their interest after the commence- 
ment of the proceedings. Congress in enacting Section 309(c) 


of the Communications Act, did not provide an unlimited 


license to protest in that Section to persons once qualified 


as “parties in interest” irrespective of their subsequent 

loss of status. A protestant*s rights are no better than 

if it were a person claiming appellate standing under 

Section 402(b)(6) of the Act. See Senate Report No. 44, 

82nd Cong. lst Sess. p. 8. Such an appellant, however, 
clearly can lose its economic stake in the action, during 

the course of an appeal, thus obviating the necessity of 

a decision on the merits. See Mills v. Green, 159 U.S. 

651; Heitmuller v. Stokes, 256 U.S. 359, Brownlow v. Schwartz, 


261 U.S. 216. This Court's use of the general term “party 


to a proceeding” in Southwestern Publishing Co. v. Federal 
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Communications Commission, __ U.S. App. D.C. ___, 243 F.2d 
829, in describing that particular appellant's loss of 
Status and dismissal from an agency proceeding, is equally 
applicable to circumstances involving the loss of status 
by a protestant subsequent to the commencement of the protest 
proceeding, 

Ii. 

There is no need for the Court to consider the propriety 
of the Commission’s actions dismissing the appellants’ pro- 
tests on the basis of the Florida Circuit Court's decision, 
Since any possible doubt, as to appellants lack of standing 
to appeal, has now been resolved adversely to appellants by 
the per curiam affirmance of the Circuit Court's decision by 
the Florida Supreme Court. Although the wording of the 


Florida Supreme Court's per curiam affirmance was "without 


prejudice to any action at law. if any, which appellants 


may have against appellee W. Wright Esch,” it is clear that 
specific performance and injunctive relief are no longer 
available to appellants, and that any damages claimed can- 
not now depend upon the existence of a valid option. Ac- 
cordingly, appellants*® theory that since they might succeed 
in some conceivable future action against Mr. Esch for 
damages, the Commission's affirmance of the protested grants 
precludes Mr. Esch from being in a position to transfer the 
station licenses to the appellants in possible satisfaction 


of any damages which appellants might possibly recover from 
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Mr. Esch in such litigation, is a highly speculative hope 
clearly insufficient to constitute a present appealable 
interest. See National Broadcasting Co., Inc. (KOA) %. 
Federal Communications Commission, 76 U.S. App. D.C. 238, 


241, 132 F.2d 545, 548, affirmed 319 U.S. 239. 


ARGUMENT 

In its orders designating the WMFJ and Telrad appli- 
cations for oral argument (R. 128,406), the Commission held 
that the appellants had standing to protest in light of this 
Court’s opinion in Granik and Cook v. Federal Communications 
Commission, 98 U.S. App. D.C. 247, 234 F.2d 682. The Court 
there placed standing on two grounds: (1) that "/ b_/y contract 
/Granik and Cook/ had secured an interest in Esch's ownership 
of the license” since "Esch was shown, prima facie, to have 
contracted to apply to the Commission for assignment of the 
license to appellants” thereby giving the appellants a ™. .. 
stake. . .in the facilities of the station” and (2) “also 
by reason of the likelihood of injury to /Granik and Cook/ 
because of the effect the Commission's action might have 
upon the Florida litigation” in which the appellants had 
filed a suit “to protect their rights under the option 
agreement and had prayed for specific performance and an 
injunction." (98 U.S. App. D.C. 247, 249-250, 234 F.2d 
682, 684-685). 

Following these designations and the oral argument on 


the Telrad application, but prior to the oral argument on 
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the WMFJ application, a Florida State court of original and 
competent seckenceeten’’ ts which appellants had instituted 
suit for specific performance, an injunction and money 
damages, specifically determined that the option agreement 
did not constitute a valid and binding agreement as to any 
of the parties thereto and denied all relief to appellants 
including their prayer for money damages (R. 166-168). 

The Commission, in the Memorandum Opinions and Orders 
which are the subject matter of the instant appeals, took 
official notice of the above decree and concluded that its 
effect was to eliminate the appellants’ “stake” in the 
Stations stemming from the alleged breach of the purported 
option agreement. Accordingly, the Commission found that 
the effect of the decree was to deprive the appellants of 
standing to protest under Section 309(c), 47 U.S.C. 309(c), 
and to petition under Section 405, 47 U.S.C. 405, of the 
Communications Act (R. 207, 455). The Opinions and Orders, 
after considering on the Commission's own initiative the 
allegations of misrepresentation which had been lodged 
against Mr. Esch, and finding them to be without basis, 

(ER. 209, 455), went on to affirm the Commission's prior 
grants of the assignment of license of Station WMFJ to 
WMFJ, Inc, and the transfer of control of Telrad, Inc. to 


7/ Circuit Court, Seventh Judicial District, in and for 


Volusia County, Florida, in Chancery Cause No. 24,866, 
The judgment and decree of the Circuit Court are set out 
in full in the record of the instant proceedings at R. 
158-171 and R, 422-435. 
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W.C.0.A., Inc. (R. 212, 457). As we shall point out below, 
these actions of the Commission were valid ones as of the 
time they were taken, We do not believe, however, that it 
is necessary for the Court to consider the validity of the 
Commission’s actions, For, as we shall also demonstrate 
in Point II, infra, a supervening event since the Commis- 
Sion decisions, namely, the affirmance of the Florida Cir- 
cuit Court‘s opinion by the Florida Supreme Court, has not 
only removed any conceivable remaining doubt as to the fact 
that appellants have lost the “stake” in the two stations 
which had made them parties in interest, but has clearly 
deprived them of standing to appeal from the Commission's 
decisions under Section 402(b)(6) of the Communications 
Act, 47 U.S.C. 402(b)(6), as persons aggrieved or whose 
interests were adversely affected by the Commission actions 
in issue, 
I, THE COMMISSION PROPERLY HELD THAT APPELLANTS 

LOST THEIR STANDING AS A RESULT OF THE FLORIDA 

CIRCUIT COURT'S DECISION DENYING ALL RELIEF 

TO APPELLANTS WITH RESPECT TO THEIR SUIT ON 

THE OPTION AGREEMENT. 

The basic issue in evaluating the Commission's deci- 
Sions of January 31, 1957, dismissing appellants‘ protests 
and reaffirming the grants of the assignment of license of 
WMFJ and the transfer of control of Telrad, Inc., is a 
Simple one. Did the decision of the Florida Circuit Court, 


in and for Volusia County, Florida have the effect of de- 


stroying the “stake” this Court had previously found appel- 
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lants had in the Commission actions which gave them standing 
as “parties in interest” entitled to protest the actions under 
Section 309(c) of the Communications Act? 

The Commission, finding that a court of original and 
competent jurisdiction had found the option agreement upon 
which appellants had based their claim to standing was 
“not a valid and binding contract as to any of the parties” 
CR. 166), and that “no negotations or transactions which 
took place between or among any of the parties to this 
cause have vested any right, title, claim or interest, either 
in law or equity, in favor of the Plaintiffs or either of 
them, and against the Defendants, or any of them” (R. 167), 
concluded that appellants had lost whatever standing as 
parties in interest they ever had. Appellants make three 
basic arguments in opposition to this conclusion, They argue 
(1) that their standing as parties in interest, as found by 
this Court in Granik and Cook v, Federal Communications Com- 
mission, 98 U.S. App. D.C. 247, 234 F.2d 682, does not de- 
pend solely upon the presumed existence of a binding con- 
tract between them and Mr. Esch; (2) that the Florida Cir- 
cuit Court's decision, being subject to appeal, cyuld not 
terminate their stake for purposes of standing; and (3) 
that even if their bases for standing had disappeared, under 
Section 309(c) it is sufficient to have standing at the 
time of filing a protest, and loss of interest thereafter 
cannot terminate their rights to continue as private attorney 


generals to vindicate the public interest. All three of 
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these arguments, as we shall see, are without merit. 

Appellants* argument that there were two separate 
bases for this Court's finding that Granik and Cook had 
Standing as “parties in interest” to protest the Commis- 
Sion actions and that the Commission ignored the second 
basis in dismissing their protests is clearly unsound, 

For while there were two reasons why this Court thought the 
appellants had standing as parties in interest, both stemmed 
from the asserted claim that a valid option existed for 
Granik and Cook to purchase the AM and television stations 
in which Mr. Esch had interests, 

The first ground, which appellants apparently admit 
was upset by the Florida Court*s opinion, was the prima 
facie showing in the protest that Mr. Esch had in fact 
entered into a valid contract with appellants, thereby 
giving the appellants a stake in the stations*® facilities 
and their disposition. The second basis for decision, set 
forth by appellants in full at pages 18-19 of their brief, 
is equally tied in with the presumed option contract and was 
Similarly demolished by the Florida Court‘s decision, For 
it was, in essence, that “standing arises also by reason 
of the likelihood of injury to appellants because of the 
effect the Commission‘s action might have upon the Florida 
Litigation”, (98 U.S. App. D.C. at 249, 234 F.2d at 684). 
In other words, this Court believed that the prima facie 


showing of an option to purchase the stations involved 





a 3F 
in the protested actions not only gave appellants standing 
as parties in interest in and of itself, but also because 
Commission approval of the assignment of the station to a 
third party and that party’s commencement of operation 
might influence the Florida court's decision in determining, 
for example, whether to grant appellants’ requests for 
specific performance and an injunction. But certainly 
when the Florida court of competent jurisdiction had deter- 
mined that the alleged option was totally invalid and that 
no relief of any type should be granted appellants, a sub- 
sequent Commission determination to dismiss the protests to 
the transfer and assignment on the basis of the Florida 
court’s decision, cannot be said to have any reasonable 
likelihood of influencing possible further litigation in 
the matter. 

As indicated, appellants also argue that the Commis- 
sion’s action was improper since the decree of the Florida 
Circuit Court was an appealable order being appealed and 
therefore the lower court’s decision did not constitute 
a conclusive determination that there was no valid or binding 


8/ 
agreement between appellants and Mr. Esch. (Br. 16-17). 


8/ Appellants* argument before the Commission was to the 
effect that their rights under the option agreement could not 
be conclusively established until an appeal had been finally 
adjudicated, (R. 186, 446), As is discussed infra, in view 
of a per curiam opinion of the Florida Supreme Court affirming 
the action of the lower court, the appellants have altered 
their position and now argue that they still possess some un- 
defined action against Mr. Esch apart from the suit on the 
option agreement which renders the matter still in litigatim 
thereby perpetuating their standing status. (See Part II of 
appellants’ brief, pp. 27-28). 


jas 
In this aspect of their argument the appellants refuse 


to recognize applicable and well-established principles of 





law pertaining to the finality of judgments. It is a general 
and well-settled rule that once a matter in issue is directly 
presented and finally determined by a court of competent juris- 
diction, the matter distinctly put in issue cannot be retried 


in the same or another court of concurrent jurisdiction, but 
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is conclusive upon the parties to the suit and those in privity 
with them. See Commissioner of Internal Revenue v. Sunnen, 
333 U.S. 591. The parties to the action and their privies 
are thereafter bound “not only as to every matter which was 
offered and received to sustain or defeat the claim or de- 
mand, but as to any other admissable matter which might have 
been offered for that purpose.” Cromwell v. County of Sac, 
94 U.S. 351 at 353. 

That this general rule pertaining to tie conclusiveness 
of judgments is similarly the rule in Florida is not to be 
doubted. Barse v. Whaley, 102 Fla. 404, 135 So. 879; Coral 
Realty Co. v. Peacock Holding Co., 103 Fla. 916, 138 So. 
622; Knabb v. Duner, 143 Fla. 92, 196 So, 456 and cases 
cited at 460. In McGregor v. Provident Trust Co. of Phila- 
delphia, 119 Fla. 718, 162 So. 323, the Supreme Court of 
Florida, at page 327, stated the rule thusly (quoting « 


Black on Judgments, 2d. Ed., vol. 2, $ 504): 


e « ea judgment rendered by a court of 
competent jurisdiction, on the merits, 

is a bar to any future suit between the 
same parties upon the same cause of action, 


so_long as it remains unreversed.” (Emphasis 
added) 
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Accordingly, the Commission's conclusion as to the 
effect which it was required to give the decree was conso- 
nant with applicable Florida law and proper in light thereof. 
In fact, in the light of the Supreme Court's decision in 
Regents of Georgia v. Carroll 338 U.S. 586, it seems clear 
that any further Commission consideration of the validity 
of the contract in the light of the decision of the Florida 
Circuit Court would have constituted an improper collateral 

9/ 
attack thereon. 

Appellants argue that the Commission's decision here 
would have resulted in an anomolous situation of appellants 
reacquiring their lost standing to protest in the event that 
the decision of the Florida Circuit Court had been reversed 
on appeal, instead of being affirmed as actually was the 
case, We need not speculate, however, whether this in fact 
would be the situation if such reversal had occurred while 
the case was still pending, because the result certainly 
would be no more anomolous than for the Commission to retry 
the issues of fact and state law subsequent to a determination 
9/ In the Carroll case, supra, the Supreme Court, after 
recognizing that the Communications Act does not specifi- 
cally empower the Commission to adjudicate the contractual 
liabilities of licensees, further found that neither do the 
general implications of the Act give the Commission such 
authority. Stated the Court, "We do not read the Communi- 
cations Act to give authority to the Commission to determine 
the validity of contracts between licensees and others", 


(338 U.S. 586 at 600, 602). Cf. Radio Station WOW, Inc. v. 
Johnson, 326 U.S. 120. This Court, in Granik and Cook v. 


Federal Communications Commission, 98 U.S. App. D.C. 247 at 
250, 234 F.2d 682 at 685, similarly recognized the impropriety 
of the Commission crossing such “jurisdictional lines”, 
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of these matters by a state court of competent jurisdiction, 
or alternatively, for the Commission, in the light of statu- 
tory injunctions to ignore other potential transferees or 
sicigidee cat to expedite protest eee defer all 
action pending the outcome of an appeal from an adverse 
ruling of such a court. It may well be in situations such 
as this one where two groups, the Commission and the Florida 
courts, have concurrent and largely parallel jurisdiction 
over a particular subject that the proper rcjJes of one will 
vary with changing determinations of the other. The possi- 
bility of future change or of a future necessity to recon- 
sider a previous determination in the light of changed condi- 
tions, does not, however, require either the Commission or 
the Florida courts to refrain from determining the matters 
properly before them in the light of the circumstances then 
prevailing. 

Finally appellants, without any attempt to cite authority 
for the argument, contend at some length that their unique 
Status as private attorney generals under Section 309(c), 
10/7 Section 310(b) of the Communications Act,. 47 0.5.6. 
310(b), specifically provides that "in acting thereon /an 
application for transfer or assignment/the Commission may 
not consider whether the public interest, convenience, and 
necessity might be served by the transfer, assignment, or 
disposal of the permit or license to a person other than 
the proposed transferee or assignee.” 

1l/ Section 309(c) of the Act provides, in pertinent part, 
that “The hearing and determination of cases arising under | 


this subsection shall be expedited by the Commission... 
4¢ U.8.0, 30914); 
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because of an economic interest not itself entitled to protection, 
subsists when, as a result of subsequent events, the economic 
interest has ceased to extay. oe argument appears to be 
that, since the Supreme Court rule of standing in Federal Com- 
munications Commission v. Sanders Brothers Radio Station, 

309 U.S. 470, upon which their standing under Section 309(c) 
necessarily ae eee out an exception to the general 
rule that there must be an actual case or controversy before 
there can be standing to appeal to permit a dichotomy between 
the appealable interest and the matters complained of, the 
case or controversy doctrine might as well be discarded al- 
together for administrative if not judicial proceedings. 
Accordingly, it is contended, parties may be permitted to 
continue to protest even after their protestable interest 
ceases to exist. The argument, however, is completely un- 
tenable; there is no justification in the statute, or its 
legiSlative or judicial history, for reaching any such 
conclusion, 

We are told (Br. 20) that Congress in enacting Section 


12; It is questionable whether this aspect of appellants’ 


argument is properly before the Court. In their pleadings 
before the Commission (R,. 185-198, 445-448) the appellants 

on two occasions refused to embark “upon any subtle or complex 
analysis concerning whether ‘standing‘to protest may be 

lost or gained during the course of a protest proceeding...” 
by the occurance of a supervening event. (R. 186,446). But 
see Communications Act, Section 405, 47 U.S.C, 405. 


13/ See this Court*s opinion in Granik and Cook v. Federal 
Communications Commission, 98 U.S. App. D.C. 247, at 249, 234 
F.2d 682 at 684. 
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309(c) of the Act in 1952 had as its “important public policy” 
objective the creation of a class of private attorney generals 
to help insure defense of the public interest in the important 
area of radio and television, Hence, it is suggested, once 
they assume such roles their tenure of office is unlimited 

by the necessity for any continuing interest in the proceed- 
ings. But nothing in the language or history of Section 
309(c) supprtts this view of its objective. Instead, it is 
clear that Section 309(c) was intended to afford persons with 
a genuine private interest in Commission action involving 
someone else*s application, who could appeal from that action 
under Sanders, an opportunity to make their case first to the 
Commission, Thus the Senate Report on the bill which became 
the Communications Act Amendments, 1952, stated with respect 


to the section amending Section 309 of the existing Act (Sen, 
14/ 
Rept. No. 44, 82nd Cong. 1st Sess. p. 8): 


« « elt is the purpose of this section, . .to 
make definite and certain the procedural rights 
and remedies of those who oppose, as well as 
those who apply for, a new instrument of 
authorization. . .It will, however, provide 

a method whereby any person, who has the 

right to challenge the legality or propriety 

of such a grant by appeal from the Commission's 
decision, can make his complaint first before 
the Commission - a guaranty that the present 
law does not contain. . « e« 


14/7 See also statements to the same effect by spokesmen 
for the sponsoring Federal Communications Commission Bar 
Association, in Hearings before House Committee on Inter- 
state and Foreign Commerce on S, 658 (Amending Communica- 
tions Act of 1934), 82nd Cong., Ist Session, p. 279, and in 
Hearings before House Committee on Interstate and Foreign 
Commerce on H.R. 5497 (Proposed Changes in the Communica- 
tions Act of 1934), 77th Cong., 2nd Session, pp. 39-40. 
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It was suggested during the course of the hearings on 
the bill that the protest provision would permit parties 
with no genuine interest to delay Commission action in the 
public interest. This argument was disposed of by the 
Senate Committee Report in the following terms (Sen. Rept. 
No, 44, 82nd Cong. Ist Sess. p. 8): 

Fear has been expressed that use of “parties 

in interest” might make possible intervention 
into proceedings by a host of parties who have 
no legitimate interest but solely with the pur- 
pose of delaying license grants which properly 
should be made. The Committee does not so con- 
Strue the term “party in interest”; “parties in 
interest” because of electrical interference 
are fixed and defined by the Supreme Court 
decision in the KOA case (319 U.S. 239) and 

the Commission's rules and regulations; 
“parties in interest” from an economic stand- 
point are defined by the Supreme ‘Court deci- 
Sion in the Sanders case (309 U.S. 470), 

It is entirely clear, therefore, that Congress was not, 
as appellants argue, providing an unlimited license to pro- 
test in Section 309(c) to persons who could once qualify as 
“parties in interest” irrespective of their subsequent loss 
of status. Instead, a party's continuing rights as a pro- 
testant are no better than if it were an appellant claiming 
Standing under Section 402(b)(6) as a person “aggrieved or 
whose interests are adversely affected” as a result of the 
economic injury which would result from effectuation of the 
challenged action, It is not open to dispute, however, that 


if such an appellant, as a result of changed circumstances, 


lost its economic stake in the action in.issue during the 
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course of an appeal, it would lose its standing to appeal 
and the appeal would have to be dismissed. See Mills v. 


Green 159 U.S. 651; Heitmuller v. Stokes 256 U.S. 359; Brown- 


low v. Schwartz 261 U.S. 216. Cf. Willing v. Chicago Audi- 
15/ 
teoritim Ass*n. 277T U.S. STA, 


Appellants devote an inordinate amount of space in 
their brief (Br. 21-24) to an abortive attempt to distinguish 
Southwestern Publishing Co. v. Federal Communications Commis- 
sion, U.S. Apps DG. », 243 F.2d 829, in which this 
Court dismissed for lack of standing to appeal an action 
brought by a party who had been the proposed transferee of 
a television station in a case designated for hearing on 
both the proposed transfer and the extension of time for the 
Outstanding construction permit, but whose contract to pur- 
chase the station had expired during the course of the 
Commission proceedings, This party had then sought to con- 
tinue on in the case as an intervenor to demonstrate that 
the grant of the extension application would not serve the 
public interest. It claimed standing to do so both as a 
potential applicant for the channel if the extension should 
be denied and the channel again made available, and as the 
15/. In the leading case of Mills v. Green, supra, the 
Supreme Court dismissed, as moot, a Negro‘*s attempt to en- 
force his rights to vote because the election in which he 
claimed the right had been held by the time the case reached 
the Court. Said the Court (159 U.S. at 653): 

"The duty of this court, as of every other judicial 

tribunal, is to decide actual controversies by a 

judgment which can be carried into effect, and not 


to give opinions on moot questions or abstract pro- 
positions..." 
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parent corporation of a UHF station which would suffer economic 
injury should the extension be granted. Both the Commission 
and this Court found, however, that the appellant had lost 
the standing it had possessed as the proposed transferee and 
had not gained standing on either of the alleged grounds. 
The Commission thus dismissed Southwestern Publishing as 
a party to the proceeding before it and this Court dismissed 
its cae 

Faced with the obvious parallel between the Southwestern 
Publishing case and its own situation, appellants have engaged 
in some mental gymnastics which, exept for an inexplicable 
denial at the top of page 23 of their brief of the basic 
holding of the Court - which was that Southwestern Publishing 
had lost its interest in the Commission proceeding and there- 
fore its appeal should be dismissed (See 243 F.2d at 832-833) 
- appears to come down to a contention that the cases are 
different because Southwestern originally had standing as an 


applicant - entitled only to vindicate its own selfish inter- 


16/ It is to be noted that in this case, unlike in South- 
western Publishing Co. t. Federal Communications Commission, 
Supra, the Commission did go on to consider, on its own motion, 
the only question raiggd in the protest not related to the 
existence of an alleged valid option and Mr. Esch's alleged 
lack of good faith in failing to carry out such valid option, 
On this point, the Commission, after considering appellants’ 
allegations in the light of its records as to the representa- 
tions made by and concerning Mr. Esch, found (R,. 209,455) 

that Mr. Esch had not been shown to have misrepresented to 

the Commission the status of his ownership interest in Telrad, 
though the cancellation of his subscription agreement to pur- 
chase additional shares of stock immediately prior to agreeing 
to transfer majority control to WCOA, Inc., was, under con- 
trolling Commission policy, a technical trans- 
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ests - whereas appellants® roles as protestants relate to te 
public interest which survives any loss of private injury 
appellants may have suffered. But, aside from the fact that, 
as demonstrated above, there is no support for appellants’ 
contention that their participation rights as protestants 
survive the death of their interest, it is clear that this 
Court's use of the general term "party to a proceeding” in 
the Southwestern case, in describing Southwestern Publishing's 
loss of status, is, in the context of the Communications Act 
and the governing definitions of the Administrative Procedure 
Act, equally applicable to a protestant to a grant, a peti- 
tioner for rehearing, or an application for an swieeienblan 


Each of these may be that "party to a proceeding” which this 


Court recognized may, by change of circumstances lose its 


16/7 (Cont'd) fer of control in violation of Section 310(b) 
of the Act, 47 U.S.C, 310(b). Appellants contend (Br. 26) 
that it was improper for the Commission to reach this judg- 
ment without affording appellants a hearing. But they cite 
no authority for this proposition which obviously has merit 
only if appellants retained standing as parties in interest, 
instead of having lost it. 


17/ That the phrase “party to a proceeding” is necessarily 
of a very broad character is exemplified by the definition 
of the terms “party”, “person” and “agency proceeding” in 
Sections 2(b) and 2(g) of the Administrative Procedure Act, 
5 U.S.C. 1001(b), 1001(g) as follows: 
"(b) *Person* includes individuals, partnerships, 
associations, or public or private organizations of 
any character other than agencies, ‘Party* includes any 
person or agency named or admitted as a party, or 
properly seeking and entitled as of right to be ad- 
mitted as a party, in any agency proceeding; but 
nothing herein shall be construed to prevent an agency 
from admitting any person or agency as a party for 
limited purposes. 
ze ws 3 
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Status subsequent to the commencement of an agency pro- 
18/ 
ceeding. 


II. APPELLANTS HAVE LOST ANY STANDING TO 
APPEAL WHICH THEY MAY HAVE POSSESSED AS 
A RESULT OF THE DECISION OF THE FLORIDA 
SUPREME COURT, 


We think it clear, on the basis of the argument made in 
Part I of this brief, supra, that the Commission properly dis- 
missed appellants’ protests in the light of the determination 
by the Florida Circuit Court that the purported option agree- 
ment appellants had to purchase Mr. Esch*s interests in the 
two stations was of no effect and that no legal or equitable 
relief against Mr. Esch was warranted. It would follow from 
this that appellants were not “aggrieved or adversely affected” 


within the meaning of Section 402(b)(6) of the Act, 47 U.S.C, 


17/(Cont'd) “(g) "Agency proceeding’ means any agency process 
as defined in subsections (c), (d), and (e) of this 
section, (Defining rulemaking, adjudication and 
licensing, respectively.)” 

See also Sections 3(i) and 405 of the Communications Act, 47 

U.S.C, 153(i1), 405¢.Sections 1.21] and 1.192 of the Commission 

Rules, 47 C.F.R. 1.21, 1.192 and In Re Nathanson, 155 F. 645 

at 649 (D.C.E.D.N.Y,) to the effect that “The word ‘party‘ 

may mean ‘person’, or ‘party to the proceeding’.” 


18/ This interpretation of the phrase “party to a proceeding” 
is also supported by the fact that standing to appeal from 

a Commission order, to protest under Section 309(c) a Com- 
mission decision, or to petition under Section 405 for re- 
hearing, are all determined by the same test, namely, whether 
the person is one who is “aggrieved or whose interests are 
adversely affected” thereby, Section 402(b), 47 U.S.C, 
402(b). See-Federal Communications Commission v. WJR, The 


Goodwill Station, Inc., 337 U.S. 265; Camden Radio, Inc. v. 
Federal Communications Commission, 94 U.S, App. D.C. 312, 


220 F.2d 191; Metropolitan Television Co. v. Federal Com- 
munications Commission, 95 U.S. App. D.C. 326, 221 F.2d 


879. 
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402(b)(6), by the Commission actions granting consent to the 
transfer and assignment of the stations involved or their 
reaffirmation after dismissing appellants" protests. But 
any conceivable doubts as to the validity of this position 
and of the necessity for dismissing these appeals for lack 
of standing have now been settled by the decision of the 
Florida Supreme Court in affirming the decision of the 
Florida Circuit Court upon which the Commission had relied. 

Since appellants, in the light of established precedent, 
do not attempt to carry over into the area of appellate 
Standing their argument that standing persists after interest 
departs, their entire argument that they still are interested 
in the disposition of the facilities and instruments of 
authorization of the radio and television stations in which 
Mr. Esch had interests, necessarily rests on the wording of 
the Florida Supreme Court*s per curiam affirmance. This, 
they point out, was "without prejudice to any action at law, 
if any, which -ppellants may have against Appellee W. Wright 
Se a eee ee they argue, all is not lost. We are 
Still considering in the light of this language what further 
action, if any, we should and could bring against Esch; ac- 
cordingly, we still have an interest in the disposition of 
the station facilities. 
197 It would appear that this language of the Florida Supreme 
Court could. have had no othcr objective than to make clear - 
in a case in which no opinion was being written - that its 
affirmance of the lower court was limited to the specific cause 
of action in the eppeal, The use of the words “if any”, makes 


clear that the Florida Supreme Court was not holding that any 
other action would in fact lie. 


ee OS. xs 
What is this interest? This is of course a more diffi- 
cult question to answer in view of the fact that specific 
performance or injunctive relief are admittedly no longer 
available, But appellants suggest that this essential inter- 
est can be found by making a series of assumptions, If, it 
is suggested, there is an action in tort or contract for 


damages available to appellants against Mr. Esch, and if 


appellants were to bring such an action and prevail, then 


Mr. Esch might wish to satisfy the damages assessed against 
him by transferring the station licenses involved to appel- 
lants, Because of this remote possibility, it is suggested 
the Court should hold standing continues to exist in appel- 
lants and should remand the case to the Commission for fur- 
ther proceedings. 

We submit it to be clear that standing must be based 
on something greatly more substantial than any such highly 
speculative hopes, The interest must be real and immediate. 
See National Broadcasting Co., Inc. (KOA) v. Federal Communi- 
cations Commission 76 U.S. App. D.C. 238, 241, 132 F.2d 545, 
548, affirmed 319 U.S. 239. Moreover, in the present situa- 
tion to hold that persons are interested in the transfer or 
assignment of a station because if it were to be denied, the 
transferor might wish to transfer the station to the appel- 
lants, would appear to go directly contrary to the provisions 
of Section 310(b) of the Act. This Section, as modified by 


the Communications Act Amendments, 1952, expressly prohibits 
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the Commission from considering, in passing upon transfers 
or assignments, whether the public interest might not better 
be served “by the transfer, assignment or disposal of the 
permit or license to a person other than the proposed trans- 
feree or assignee”. 47 U.S.C, 310(b). Surely it would be 
an anomolous situation were the Commission precluded from 
holding up a proposed transfer because it believed the 
public interest might better be served by having the station 
awarded to some third party, but authorized to deny a pro- 
posed transfer, or indefinitely withhold action thereon, 
because it believed it might possibly be to the private 
interest of the transferor to transfer it to third parties 


to satisfy a possible damage award in a yet-to-be filed 


legal action, 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the appeals should be dismissed on the ground that ap- 
pellants lack standing to bring error before this Court. 

If the merits of the appeals are considered, it is fur- 
ther respectfully submitted that the Commission’s orders, 
for the reasons set out in. the discussion above, should 
be affirmed. 


Respectfully submitted, 


WAZREN E, BAKER, 
General Counsel, 


RICHARD A, SOLOMON, 
Assistant General Counsel, 


RICHARD M, ZWOLINSKI, 
Counsel, 


Federal Communications Commission 


November 19, 1957 
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APPENDIX 


CHANCERY ORDER BOOK 188 PAGE 249 #24866 
MANDATE FROM SUPREME COURT OF FLORIDA 


To the Honorable, the Judges of the CIRCUIT Court for the 
SEVENTH JUDICIAL CIRCUIT of Florida. Greeting: 
WHEREAS, Lately in the CIRCUIT Court of THE SEVENTH JUDICIAL 
CIRCUIT, IN AND for the County of VOLUSIA in a cause wherein 


THEODORE GRANIK and WILLIAM H. COOK, were plaintiffs 
and 

W. WRIGHT ESCH, WMFJ, INC.,., a Florida corporation, 

TELRAD, INC., a Florida corporation, 

and W.C.0.A. INC,, a Florida corporation, were defendants 


(CIRCUIT COURT NO. 24,866 - Chancery) 


the Decree of said Circuit Court was rendered Sept. 6, 1956 
as by the inspection of the transcript of the record of the 
Said Circuit Court which was brought into the Supreme Court 
of the State of Florida, by virtue of an appeal agreeably 
to the laws of said State in such case made and provided, 
fully and at large appears: 


AND WHEREAS, at the January Term of said Supreme Court 
holden at Tallahassee, A.D. 1957, the said cause came on to 
be heard before the said Supreme Court on the said transcript 
of the record and was argued by counsel; in consideration 
whereof, on the 15th day May A.D. 1957 the said Supreme Court 
rendered its opinion and judgment in said cause as per copy 
thereof hereto attached and made a part hereof. 


In Consideration Whereof, It Is Ordered by the Court that 
the Appellees do have and recover of and from the appellants 
except the $12.00 filing fee which has been paid by the 
Appellants, costs in this behalf expended herein taxed and 
that all other costs shall be taxed in the court in which 
the appeal was entered, therefore, 


YOU ARE HEREBY COMMANDED, That such further proceedings be 
had in said cause as according to right, justice, the judg- 
ment of said Supreme Court, and the iaws of the State of 
Florida, ought to be had, the said Decree of the Circuit 
Court notwithstanding. 


WITNESS, The Honorable GLENN TERRELL 
Chief Justice of Said Supreme Court, and the seal 
of said Court at Tallahassee, this 3rd day of June 1957 


S 
Clerk Supreme Court of Florida 
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CHANCERY ORDER BOOK 188 PAGE 250 


IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D. 1957 
SPECIAL DIVISION A 


#24866 

THEODORE GRANIK and oe 
WILLIAM H. COOK, 

Appellants, * 
VS. we 
W. WRIGHT ESCh, WMFJ, INC., em CASE NO. 28,416 
a Florida Corporation, 
TELRAD, INC., a Florida *% 
corporation, and W.C.0.A., 
INC., a Florida corporation =* 

Appellees. 
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Opinion filed May 15, 1957 


An Appeal from the Circuit Court for Volusia County, Robert 
H. Wingfield, Judge 


Cobb & Cole, Ausley & Ausley and D. Fred McMullen, for Appellants 
Louis Ossinsky, Sr., and Horn & Ossinsky, for W. Wright Esch 
and WMFJ, INC,; Francis P. Whitehair and Hall, Sweeny & Sudhee, 
for W.C.,0.A, INC. and TELRAD, INC., Appellees 
PER CURIAM, 

Affirmed, without prejudice to any action at law, if 


any, which appellants may have against appellee W. Wright 
Esch, 





TERRELL, C,J,, ROBERTS and THORNAL, JJ., and WELCH, Associate 
Justice, 
CON CUR 


FILED AND ENTERED IN 
CIRCUIT COURT MINUTE BOOK 


No. 188 Page 249 
JUNE 3 £957 


JESS MATHAS, CLERK 


Clerk Circuit Court, Volusia, County, 
Florida 


By _/s/ Deputy Clerk 
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BRIEF FOR INTERVENOR WMF4J, INC. 


Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





Jnited States Court of Appec: 


For the 
District of Columbia Cireutt 
No. 13, 730 FILED §= Nov 15 1957 


Srp b) Sirol? 


THEODORE GRANIK AND WILLIAM H. COOK, CLERK 


Appellants, 
Vv. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

WMFJ, INC., 
Intervenor, 
W. WRIGHT ESCH, Intervenor 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
BERNARD KOTEEN 


ALAN Y. NAFTALIN 


836 Wyatt Building 
Washington 5, D. C. 


Attorneys for Intervenor, 
November 19, 1957 WMFJ, Inc. 





Robert I. Thiel, Printer 
Washington, D. C. 
EX 3-0625 
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STATEMENT OF QUESTIONS PRESENTED 
The questions presented were stipulated to among the parties 


and are correctly stated by appellants. This brief deals only with 


the fourth question presented which is as follows: 


4. Whether appellants have standing to appeal 


from the Commission's actions. 
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Appellants Do Not Have Standing To Appeal And 
Their Appeal Must Therefore Be Dismissed . 
CONCLUSION. ‘ . ‘ . 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 730 


THEODORE GRANIK AND WILLIAM H. COOK, 
Appellants, 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
WMFJ, INC., Intervenor, 
W. WRIGHT ESCH, Intervenor 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR INTERVENOR WMFJ, INC. 


COUNTER STATEMENT AS TO JURISDICTION 


This appeal was brought by appellants under Section 402(b)(6) 
of the Communications Act of 1934, as amended, 47 U.S.C. 402(b)(6). 
But that Section limits the persons who can bring appeals to this 
Court to those who are "aggrieved or whose interests are adversely 


affected" by the order of the Commission complained of. For the 


- Section 402(b) in its entirety is set forth as Appendix to this brief. 
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reasons given in the argument of this brief, appellants do not fall 
within that class of persons, and their appeal must therefore be 


dismissed. 


COUNTER STATEMENT OF THE CASE - 


Because this brief is limited in scope to a single issue, a short 
counter statement of the case is presented for the purpose of isolating 


the facts which WMFJ, Inc. considers to be pertinent to that issue. 


This is the second appeal from Commission action in this case, 
and the early background to this case is set out in Granik v. Federal 
Communications Commission, 98 U.S. App. D.C. 247, 234 F.2d 682 
(1956). In summary, appellants filed a protest and petition for re- 
consideration of a Commission order authorizing the assignment of 
the license of radio Station WMFJ, Daytona Beach, Florida from 4: 
W. Wright Esch to WMFJ, Inc. Appellants alleged that they hada Xs 
prior option, which they had exercised, to buy the station from Esch, 
to receive an assignment of its license, and to buy the construction 
permit for television Channel 2 in Daytona Beach, which was held in 
the name of Telrad, Inc., in which Corporation Esch was said to be 
the principal stockholder. This purported option also required Esch 
to file applications with the Commission for the assignment of the a 
radio license and the television construction permit to appellants. ry 
Appellants further alleged that Esch failed to live up to the terms of 
his agreement with them, but instead breached it and entered into an 
agreement to sell the radio station to WMFJ, Inc., and filed an appli- 
cation with the Commission for consent to assign the license to WMFJ, 
Inc. Appellants pointed out that they had instituted suit in the Florida 
courts to protect their rights and had prayed for specific performance ¥ 
and an injunction. They had also sought damages from Esch as alter- «< 
native relief. (see R. 167). The Commission granted the assignment 


application, and appellants filed their protest and petition for recon- 


sideration. 
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The Commission dismissed the protest and petition for re- 
consideration for lack of standing. This Court reversed and remanded 
the case to the Commission for further proceedings, holding that 


appellants did have standing to protest. 


While the further proceedings were in progress before the 
Commission, the Florida trial court issued its final decree in the 


contract action, to which all of the parties to these appeals, except 


the Commission, were parties (R. 158-71). That final decree denied 


all the relief requested by appellants. Its findings included the deter- 
mination that the alleged option agreement, "was a mere ‘scratch' 
memorandum during the course of negotiations, which were never 
completed, and did not include substantial and essential points as shown 
by the evidence, and was not, and was not intended to be, a contract." 
(R. 161) Its conclusions were as follows: 


IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED 
AS follows: 


1. That specific performance and other equitable 
relief prayed for by the Plaintiffs in their Amended Com- 
plaint is denied in toto. 


2. That the memorandum of October 20th, 1954, 
was not and is not a valid and binding contract as to any 
of the parties hereto. 


3. That the Defendant, Telrad, Inc., a corporation 
organized and existing under the laws of the State of Florida, 
is not bound by the memorandum of October 20th, 1954, in 
any respect whatsoever. 


9. That the Defendant, WMFJ, Inc., a corporation 
organized and existing under the laws of the State of Florida, 
is not bound by the memorandum of October 20th, 1954, in 
any respect whatsoever. 


6. That the Defendant, W. Wright Esch, is not bound 
by the memorandum of October 20th, 1954, in any respect 
whatsoever. 
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7. That the Plaintiffs’ prayer for money damages 
herein against the Defendant, W. Wright Esch, is herein 
and specifically denied. 


8. That the Plaintiffs are denied money damages 
as against any of the Defendants herein. 


9. That no negotiations or transactions which took 
place between or among any of the parties to this cause 
have vested any right, title, claim or interest, either in 
law or in equity, in favor of the Plaintiffs, or either of 
them, and against the Defendants, or any of them. 


10. That all negotiations between W. Wright Esch 
and the Plaintiffs, or either of them, be and the same are 
hereby decreed to be of no force and effect, and that all 
agreements of whatsoever nature, between the Plaintiffs, 
or either of them, and the said W. Wright Esch, in refer- 
ence to the subject matters of this litigation, be and they 
are hereby decreed of no force and effect. 


11. That the counter-claims of Defendants, W. 
Wright Esch and Telrad, Inc., for damages are denied. 


12. That the Defendants go hence without day, and 
that the costs herein be and the same are hereby taxed 
against the Plaintiffs and in favor of the Defendants, to be 
determined by the Clerk, in the sum of $ , ter 
all of which let execution issue. (R. 166-68) 
On May 15, 1957 the Supreme Court of Florida filed its opinion 
on appellants’ appeal from the trial court's decree. This opinion was 
2 
as follows: 
"PER CURIAM. 


"Affirmed, without prejudice to any action at law, 
if any, which appellants may have against appellee, W. 
Wright Esch." 


There has been no petition for rehearing of that opinion, and the time 


for filing such a petition has expired. 


2 Joint Motion to amend Stipulation, filed June 20, 1957. 





+) 
STATUTES AND REGULATIONS INVOLVED 


The relevant portion of the Communications Act of 1934, as 
amended, 47 U.S.C. 151, et seq., not set forth in appellants’ brief, 


is set forth in the Appendix, infra. 


SUMMARY OF ARGUMENT 


Appellants’ appeal must be dismissed because they are not 
persons "aggrieved or whose interests are adversely affected" by the 
order of the Commission dismissing appellants’ protest and affirming 
the assignment of the license of Station WMFJ, Daytona Reach, Florida, 
from Esch to WMFJ, Inc. This Court originally held that appellants 
did have standing, but that holding was based on the assumption that 
appellants had a valid option for the purchase of the station which was 
breached when the station was assigned to WMFJ, Inc., and onthe fact 
that appellants were litigating their asserted contract right in the 
Florida courts. But now the Florida litigation is over, appellants have 
been denied all relief, and the courts have held that they had no con- 
tract. Appellants therefore are not now aggrieved or adversely affected 
by the Commission actions, and their appeals must be dismissed. Their 
claim to injury based on the theory that in the absence of the Com- 
mission action complained of they might be able to obtain the license 
from Esch if they should decide to bring further legal action against 
them and if they should prevail and if they Should be awarded damages 
and if both parties desired to substitute the license for money, is too 
remote, speculative and insubstantial a showing of injury from Com- 


mission action to give them Standing as "parties aggrieved" or to satis- 


fy the constitutional requirement of case and controversy. 





ARGUMENT 
Appellants Do Not Have Standing To Appeal And 
Their Appeal Must Therefore Be Dismissed 
This appeal is brought under Section 402(b)(6) of the Communi- 

cations Act of 1934, as amended, 47 U.S.C. 402(b)(6), which provides 
that an appeal from a decision and order of the Commission may be 
taken to this Court by any "person who is aggrieved or whose interests 
are adversely affected by any order of the Commission granting or 
denying any application" described in parts (1) through (4) of Section 
402(b). We submit that appellants are not "persons aggrieved or 
whose interests are adversely affected" by the Commission order 
complained of, and that therefore their appeal must be dismissed for 


lack of standing to appeal. 


The early history of this case is summarized in Granik v. 
Federal Communications Commission, 98 U.S. App. D.C. 247, 234 
F.2d 682 (1956). At that time appellants claimed that they had entered 
into a binding option agreement with Esch for the purchase of the faci- 
lities and license of Radio Station WMFJ, Daytona Reach, Florida, 
and they protested and sought reconsideration of the Commission's 
authorization of the assignment of that station and its license to WMFJ, 
Inc. The Commission noted that legal proceedings had been instituted 
by appellants in the Florida courts on the basis of the purported option 
but held that its grant of the assignment could not adversely affect 
whatever rights Appellants might have, and it therefore dismissed the 
protest and petition for reconsideration for lack of standing. This 

Court reversed in Granik, Supra, and remanded the proceeding to the 


Commission. 


This Court held that appellants did have standing to protest and 
to petition for reconsideration. This holding was based onthe assump- 


tion that appellants had a contract and on the fact that they were seeking 
enforcement of it in the Florida courts. This Court held that by 
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contract appellants had secured an interest in Esch's ownership of the 
license and their interests were adversely affected by Commission 
approval of the assignment of the license to WMFJ, Inc., and that 
appellants also had standing because of the likelihood that of injury 

to them because of the effect the Commission's action might have upon 
the Florida litigation. For example, in exercising its equity juris- 

° diction the Florida Court might be influenced in deciding whether to 
grant specific performance by the fact that the Commission had 


approved the assignment. 


; The holding that appellants at that time had standing to protest 

. and to petition for reconsideration, meant that they had standing to 
appeal. But the facts as to standing have changed drastically since 
the first Granik opinion, and we think it is clear that appellants no 
longer have standing to appeal. 


, The Florida litigation has been completed with results adverse to 
appellants. The Circuit Court, the court of first impression, issued 

a judgment and decree holding, among other things, that the purported 
contract relied on by appellants ''was not and is not a valid and binding 
contract as to any of the parties. . ."" and denying all relief, both 
equitable, including specific performance, and the money damages 

’ sought by appellants. (R. 166-68) This judgment and decree was 

“ affirmed per curiam by the Supreme Court of Florida "without pre- 
judice to any action at law, if any, which appellants may have against 
Appellee W. Wright Esch." ' 


" This completion of the Florida litigation establishes that Appel- 
lants do not have standing to appeal because they have not been aggriev- 
ed and their interests have not been adversely affected by the Com- 


. mission's action here complained of - the dismissal of the protest and 


3 Standing to appeal under Section 402(b) is in terms the same as standing to petition for reconsidera - 


tion under Section 405, and standing to protest under Section 309(c) is the same as standing to petition 
for reconsideration, see Granik, supra. 





4 Joint Motion to Amend Stipulation, filed June 20, 1957. 
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the ratification of the radio assignment to WMFJ, Inc. They have not 
been aggrieved and their interests have not been affected because, as 
matters now Stand, they can suffer no injury at all from the Com- 

mission's action and they therefore have no "interest" in the action, ‘“ 


within the meaning of Section 402(b) of the Act. a 


Appellants concede that the Florida litigation has precluded any 
possibility of specific performance of the alleged contract. (Appellants' 


Brief, pp. 27-28) This is, of course, clearly true, since they have " 
brought suit in Florida seeking specific performance, have been denied ‘i 
it by the Circuit Court and have had that denial affirmed by the Supreme <: 


Court of Florida. But it is equally true, although Appellants deny it, 
that they are also precluded from bringing an action at law based on the 





contract, and, in fact, there has been a final and conclusive deter- 
mination that the alleged contract was in no sense a valid or binding 


contract as to any of the parties. 


The Florida Circuit Court denied the request for specific per- 
formance, denied the alternative request for money damages. and held 
that the alleged contract "was not and is not a valid and binding contract 
as to any of the parties hereto."" (R. 166) And this opinion was, as has 
been pointed out, affirmed per curiam by the Supreme Court of Florida. 
It is clear, therefore, that Appellants could not bring a new action 4 
based on the alleged contract, but that, instead, the purported contract ~ 
has been finally adjudged to be no contract at all, and appellants are 


estopped from claiming to the contrary. 


The Florida cases establish clearly that a judgment on the ‘ 
merits rendered in a suit by a court of competent jurisdiction operates 
as an estoppel, so far as the parties to the suit and the cause of action 
are concerned, both as to every matter which was offered and received 


to sustain or defeat the claim, and as to every other matter which 





5 


This was clearly within its power. See Winn & Lovett Grocery Co. v. Saffold Bros. Produce Co.., 


164 So. 681 (1935); State Road Dept. v. Bender, 2 So. 2d 298 (1941). 
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might with propriety have been litigated and determined in that action. 

In re Haskin's Estate, 63 So. 2d 320(1953). See also Wolfson v. Rubin, 
52 So. 2d 344 (1951); Caldwell v. Massachusetts Bonding & Insurance Co., 
29 So. 2d 694 (1947). Since Appellants were parties to the Florida 
action, and since their claim in that action was denied, they are forever 
estopped from making any further claims based on the alleged contract. 
On the contrary, the fact that there was no contract is clearly res 


judicata and not subject to being collaterally attacked by appellants. 


Appellants seem to take the position (Appellants' Brief, pp. 27- 
28) that the "without prejudice" clause of the Florida Supreme Court's 
per curiam affirmance somehow acted to leave open to further Liti- 
gation the question whether appellants are entitled to damages from 
Esch for breach of contract. We submit that this view is completely 
untenable. Whatever the "without prejudice" clause may have meant, 
and it falls far short of a holding that even a cause of action sounding 
in tort against Esch is in fact available to appellants, it was neces- 
sarily limited by the cardinal fact that the lower court opinion was 
affirmed. If the Supreme Court of Florida had meant to leave open the 
question of whether damages were due appellants because of breach of 
the purported contract, it could not have affirmed the lower court ruling, 
it would have had to remand the case to the lower court for further 
proceedings. For the lower court, acting within its undoubted juris- 
diction, had specifically held that there was no valid contract for Esch 
to breach and had accordingly denied Appellants the damages they 
sought from Esch in the complaint before the lower court. When it 
affirmed, therefore, the Florida Supreme Court necessarily affirmed 
the holding that there was no valid contract and the consequent denial of 
damages. The holding and the denial are now res judicata and Appel- 


lants cannot, therefore, bring a new action of any kind which is based 


6 In fact, since the holding that there was not a valid or binding contract was a necessary “ultimate 


fact" and a requisite to the denial of the relief requested by Appellants in the Florida courts (see R, 166-68), 
it is clear that the holding that there was no contract would be binding even against different parties. 
See Peckham v. Family Loan, 196 F,2d 838 (CCA Sth 1952). 
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on the contract, or which in any other way involves a claim that the 


alleged action was in fact a valid and binding contract. 


Since this is the case, it is clear that appellants are not 
aggrieved and their interests are not adversely affected by the Com- 
mission's action here sought to be appealed, which affirmed the 
Commission's authorization of the assignment of the WMFJ license to 
WMFJ, Inc. For with the adjudication that appellants were never 
parties to a valid and binding contract for the purchase of the broad- 
cast facilities and the licenses for them, appellants are seen to have 
no “interest” within the meaning of the Communications Act in the 
Commission's actions permitting the assignment of the license and the 
transfer of control of the construction permit. For the assumptions 
on which this Court found standing in the first Granik case, the assum- 
ption that appellants had a valid option, is now seen to be contrary to 
fact. And if, as in the recent case of Southwestern Publishing Co. v. 


Federal Communications Commission, U.S. App. D.C. , 243 


F.2d 829 (1957), a party to an expired contract had no standing to appeal 
an order involving the stations which had been subject to the contract, 
then here appellants, with only a non-contract to support their claim 


to standing, must have their appeal dismissed. 


As we understand appellants’ claim to standing, it is based upon 
what is believed by appellants to be the possibility of injury, from the 
Commission's action approving the license assignment of WMFJ, Inc., 
under the following circumstances. If, say appellants, they should 
bring the "action at law, if any,'"’ against Esch hypothesized by the 
Florida Supreme Court, and if appellants should prevail in that action, 
and if the Florida courts should award them money damages, and if 
Esch should then be desirous of assigning the station licenses to 
appeliants in partial substitution for the money judgment awarded by 
the Florida courts, and if appellants should wish to accept suwh assign- 
ment, then, appellants will have been injured by the Commission 


action approving the license assignment because Esch will no longer 
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have a license to assign in partial payment of the judgment against 
him. It is not necessary to investigate the probalities for or against 
the occurance of each of the above conditions, when considered 
separately, in order to see that the chances are slim indeed that all 
five of the conditions will take place, and, of course, unless all five 
do take place, there would be no injury to appellants from the Com- 
mission's action, even on the assumption that the lack of availability 


of the WMFJ license as an item of barter inlieu of damages would 


1 
amount to injury to appellants. 


We think it is clear that the remote, unlikely, speculative and 
ephemeral injury which is the most appellants can claim falls far 
short of the direct and immediate injury of a substantial nature which 
parties must show will flow from the agency action complained of in 
order to establish themselves as "aggrieved" by agency action and thus 
entitled to appeal from it, see National Coal Association v. Federal 
Power Commission, 89 U.S. App. D.C. 135, 191 F.2d 462 (1951); 
City of Pittsburgh v. Federal Power Commission, 99 U.S. App. D.C. 
113, 237 F.2d 741 (1956), particularly since the statutes permitting 
appeal by persons "aggrieved or whose interests would be adversely 
affected" must be interpreted so as to permit appeal only when the 
constitutional requirement of case and controversy is satisfied. See 
Rochester Telephone Corporation v. United States, 307 U.S. 125 
(1939). Appellants' only current interest in the subject matter of the 
Commission's action which differs from that of any member of the 
public appears to be pique at Esch, and, perhaps, others, because of 
appellants' failure to secure the station for themselves. We submit 


that pique does not confer standing to appeal. 


7 It may be doubted, for example, whether a pedestrian injured by an automobile owned by Esch 
would have standing to appeal from the assignment of the WMFJ license to WMFJ, Inc. on the ground 
that he might want to bargain for the license in lieu of damages following a judgment in a tort action. 
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CONCLUSION 


For the foregoing reasons, this appeal should be dismissed. 


Respectfully submitted, 
BERNARD KOTEEN 
ALAN Y. NAFTALIN 
836 Wyatt Building 
Washington 5, D. C. 
Attorneys for Intervenor, 
WMFJ, Inc. 


November 19, 1957 
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APPENDIX 


EXCERPTS FROM THE COMMUNICATIONS ACT OF 
1934 WITH AMENDMENTS 


Communications Act of 1934, as amended, Section 402(b): 

* bid 3K * * x 

(b) Appeals may be taken from decisions and orders of the 
Commission to the United States Court of Appeals for the District of 
Columbia in any of the following cases: 

(1) By any applicant for a construction permit or station license, 
whose application is denied by the Commission. 

(2) By any applicant for the renewal or modification of any such 
instrument of authorization whose application is denied by the Com- 
mission. 

(3) By any party to an application for authority to transfer, 
assign, or dispose of any such instrument of authorization, or any 
rights thereunder, whose application is denied by the Commission. 

(4) By any applicant for the permit required by section 325 of 
this Act whose application has been denied by the Commission, or by 
any permittee under said section whose permit has been revoked by 
the Commission. 

(5) By the holder of any construction permit or station license 
which has been modified or revoked by the Commission. 

(6) By any other person who is aggrieved or whose interests 
are adversely affected by any order of the Commission granting or 
denying any application described in paragraphs (1), (2), (3), and (4) 
hereof. 

(7) By any person upon whom an order to cease and desist has 
been served under section 312 of this Act. 

(8) By any radio operator whose license has been suspended by 


the Commission. 
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COUNTERSTATEMENT OF THE CASE - NO. 13, 731° 


On February 16, 1956, W.C.O.A., Inc., Intervenor, entered into 
a stock purchase agreement with Telrad, Inc., Intervenor. (R. 235-45) 
Both parties are Florida corporations. Telrad, Inc. was the holder of 
a construction permit originally issued on July 8, 1954, for construc- 
tion, then partially completed, of a new television station, WESH-TV ‘ 
on Channel 2 at Daytona Beach, Florida. Pursuant to this agreement, 
subject to Commission consent as provided by Section 310(b) of the 
Communications Act as amended, W.C.0O.A., Inc. agreed to purchase 
the remaining 495 shares of Telrad, Inc. 's unissued stock” On Febru- 
ary 21, 1956, the parties to this agreement made application to the 
Commission for its consent to the acquisition of control of Telrad, Inc. 
by W.C.0O.A., Inc. (R. 214-287) On March 19, 1956, Appellants, 
Granik and Cook, by letter of their attorney to the Commission (R. 291- 
324), notified the Commission of their interest by reference (R. 291) to 
an agreement which they claimed to have with W. Wright Esch, individu- 
ally, whereby he agreed to cause Telrad, Inc. to assign the WESH-TV 
construction permit to Appellants (R. 374-5). Said letter further noti- 
fied the Commission that Appellants had applied for an injunction (R. 294- 
5) to the Circuit Court for Volusia County, Florida, seeking to restrain 
Esch and Telrad, Inc. from transferring control of Telrad, Inc. to 
W.C.0O.A., Inc. as proposed by the aforesaid stock purchase agree- 
ment. Appellants concluded by requesting that the Commission delay 


action on the aforesaid application until the Court had heard and decided 


Although certain of the facts in Case No. 13,730 provide a background for Case No. 13,731, this 
Counterstatement will be confined to Case No, 13,731 on the assumption that the Appellee and/or 
Intervenors in Case No. 13,730 will submit a counterstatement for respective briefs. 


Construction of the station was not completed until May, 1956, after W.C.O.A., Inc. had 
acquired control of Telrad, Inc. 


3 


500 shares were authorized as Telrad, Inc.'s capitalization. Only five shares had been issued -- 
2 shares to W, Wright Esch, 2 shares to Adelaide B. Esch, his wife, and 1 share to Louis B. Ossinsky, Sr 
attomey. srialiads 
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the aforesaid application for injunction (R. 292). This application by 
Appellants to enjoin the Telrad, Inc. —W.C.0O.A., Inc. transaction was 
disallowed by the Circuit Court, after hearing, on March 31, 1956 

(R. 349-350). W.C.O.A., Inc. had by motion submitted itself to the 
jurisdiction of the Court. An appeal by Granik and Cook from the denial 
of the injunction was made by motion to the Florida Supreme Court for 

a Constitutional Stay Writ. This motion was denied by that Court on 
April 13, 1956 (R. 358-9). On April 25, 1956, the Commission granted 
its consent to the acquisition of control of Telrad, Inc. by W.C.O.A., 
Inc. and addressed a letter to Appellants advising them in detail of the 
basis for the Commission's action (R. 360-1). Pursuant to said Com- 
mission consent, the aforesaid stock purchase agreement was con- 
summated and W.C.0O.A., Inc. acquired control of Telrad, Inc. on 
April 28, 1956. 


On May 21, 1956, Appellants filed a protest pursuant to Section 


309(c) of the Communications Act, as amended, directed against the grant 


of consent (R. 363-376). Appellants claimed to be parties in interest so 
as to have the standing to protest prescribed by Section 309(c) of the 
Communications Act as amended. On the basis of these allegations: 


", . . that a grant of the above-entitled applica- 
tion will affect their interests and rights derived from 
the agreement of October 20, 1954. Protestants will 
suffer substantial and irreparable injury from the in- 
stant grant... . The Commission's action deprives 
protestants of the fruits of their agreement with Esch; 
it nullifies the contract and permits transfer of the 
television construction permit to third parties in de- 
fiance of the contractual obligations of both Esch and 
Telrad, Inc.""* R. 366-7 (para. 11). 


In said protest it was alleged that Mr. Esch was "lacking in the charac- 
ter qualifications necessary for a broadcast licensee"' because he "in- 
tentionally broke his contract with protestants will full knowledge that 


4 
As the alleged agreement itself showed, Telrad, Inc. was not a party or signatory thereto.(R. 374-5). 
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the contract was valid and binding and with an absolute disregard of all 
consequences" and "of any and all moral and legal obligations" (R. 366, 
para. 10). The protest further alleged that when the stock purchase 
agreement was made an unauthorized transfer of control of Telrad, 

Inc. may have resulted by the concurrent cancellation of a unilateral 
agreement by Mr. Esch to subscribe to additional stock on call of the 
corporation (R. 367-70). Although these were the only allegations sd 
made in this protest, issues for hearing on the protest were requested 2 
which were the same as the issues used in the earlier filed protest 
against consent to assignment of Radio Station WMFJ (Case No. 13, 730). 
Opposition was filed by Telrad, Inc., to refute the protest allegations 
(R. 377-401). 


By Memorandum Opinion and Order issued on June 25, 1956, the ae 
Commission ordered oral argument on the protest in accordance with 
the procedures of Sections 309(c) to determine whether, if the facts 
alleged in the protest were proven, grounds would have been presented 
for setting aside the grant of said application for consent (R. 402-6). 
Oral argument before the Commission en banc was held on July 16, 1956 ea 
(Item 51, Index of Record, Tr. 1-38), with Appellants, Intervenors Tel- 
rad, Inc. and W.C.O.A., Inc., and the Broadcast Bureau participating. 


On September 11, 1956, Intervenor Telrad filed with the Commis- 
sion in the protest proceeding a Petition to Reconsider and Dismiss Pro- 
test (R. 417-443). This petition submitted as an attachment a duly certi- “ 
fied copy of the final judgment, decree and order of the Circuit Court, Xe 
Seventh Judicial Circuit in and for Volusia County, Florida, entered -— 
September 6, 1956, adjudging in favor of all the defendants (the Inter- 
venors herein) and denying all relief to the plaintiffs in the proceedings 
brought in that Court by Appellants Granik and Cook for an adjudication 
of their legal and equitable rights under the agreement of October 20, 


1954, which they claimed to have with Mr. Esch. (R. 422-432) This 


5 


The conclusions of order, judgment and decree are quoted, infra p. 10-11. 
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Telrad petition was opposed by Appellants on September 21, 1956, on 
the ground that Florida counsel had "been instructed to prepare an 
appeal from that decision" and that "until that appeal has been finally 
adjudicated, the Circuit Court determination does not finally establish 
the respective rights of the parties. (R. 446) By Reply filed October 2, 
1956, Intervenors Telrad, Inc. and W.C.O.A., Inc. contended that the 
opposition was not well taken, since the finality and the operation as 
res judicata of the Circuit Court's judgment was not affected by the ap- 
peal which Appellants intended to file. (R. 450-1) 


On January 31, 1957, the Commission released its Memorandum 
Opinion and Order granting Intervenors' aforesaid Petition to Reconsider 
and dismissing Appellants' Protest (R. 453-6). In said Memorandum 
Opinion and the companion Memorandum Opinion and Order (R. 205- 
211) released the same day on the Radio Station WMFJ assignment, the 
Commission held that the determinations of the Circuit Court fully ad- 
judicated Appellants' claims of interest necessary to give them standing 
as protestants under the party in interest provisions of Section 309(c) 
and that this determination was not affected by the appealability of the 
Circuit Court's decision (R. 455, para. 7; also R. 207, para. 7). The 
Commission further concluded by examination on its own motion that 
there was "no basis for finding that Esch intended to misrepresent his 
position in Telrad, Inc. to the Commission or that those matters de- 
veloped with respect to Protestant's allegations that Esch transferred 
control of Telrad, Inc. without authority upon surrendering his sub- 
scription for 120 shares of stock in said corporation in any way reflect 
adversely upon the character qualifications of any of the parties con- 


cerned (R. 455, para. 8, last sentence; and R. 207-211, para. 8, et 
seq. ). 

On March 2, 1957, the Notices of Appeal were filed herein pursu- 
ant to Section 402(b) of the Communications Act. On May 15, 1957, the 


Supreme Court of Florida rendered a decision in the appeal taken by 
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Appellants Granik and Cook, fromthe decision of the Florida Circuit 


Court (which decision was called to this Court's attention in a Joint 
Motion to Amend Stipulation, filed on June 20, 1957). The Supreme 


Court of Florida issued a per curiam opinion which reads: 


"Affirmed, without prejudice to any action at law, if 

any, which Appellants may have against Appellee 

W. Wright Esch." See page 2, Appendix A to afore- 

said June 1957 Joint Motion. 
On the basis of this decision Appellants, on June 20, 1957, filed with 
this Court a Motion to Remand Proceedings to the Federal Communica- 
tions Commission, and on July 5, 1957, Intervenors, Telrad, W.C.0O.A., 
Inc. and WMF4J, Inc. filed a Joint Countermotion to Dismiss the Appeal. 
On August 26, 1957, this Court issued an Order denying both the motion 
to remand and the countermotion to dismiss, without prejudice to these 


motions being renewed at the hearing on the merits. 


SUMMARY OF ARGUMENT 
I 

The judgment, decree and order of the Florida Circuit Court con- 
clusively and finally adjudicated and completely rejected Appellants' 
previous claims by determining that Appellants’ October 20, 1954 
memorandum with Mr. Esch was not a valid and binding contract recog- 
nizable or enforceable either in law or equity, nor giving them any rights 
whatever in the broadcast properties and/or authorizations or any other 
subject matter of Commission proceedings. This final judgment on the 
merits of the proceedings initiated by Appellants in the Circuit Court 
to protect their interest and establish their claim, was set forth ina 
final decree reviewing the evidence and setting forth detailed findings 
of fact and conclusions. An appeal to the Florida Supreme Court was 
taken by Appellants Granik and Cook for review and reversal of the 
Circuit Court's decision and judgment. The Supreme Court of Florida 


rejected the appeal by per curiam opinion affirming the Circuit Court's 
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judgment. Appellants, purely by implication, rely on a "without preju- 
dice"' clause appended to the Supreme Court's affirmance as reviving 
and leaving open for further proceedings matters specifically put in 
issue, litigated and adjudged adversely to them by the Circuit Court's 
judgment. Such reliance by implication is both illogical and contrary 
to the authority of decided cases. The clause may not properly be 
construed in the manner suggested by Appellants as changing in any 
respect the affirmance by the Florida Supreme Court of the entirety 

of the Circuit Court's judgment. 


I 

In the light of the matters determined by the Florida litigation, 
Appellants have no further appealable interest nor any right, title or 
claim in the broadcast properties and/or authorizations or other sub- 
ject matter of the Commission's proceedings, sufficient to give them 
standing to appeal under Section 402(b)(6) as a person aggrieved or whose 
interest is adversely affected. As a consequence of the matters adju- 
dicated by the Florida litigation, neither of the interests that were recog- 


nized by this Court’ as giving Appellants sufficient standing in an earlier 


appeal relating to Radio Station WMFJ, is any longer available to Appel- 
lants nor present in the instant appeal. The appeals must be dismissed. 


Til 

The Commission correctly held that the judgment and decree of 
the Florida Circuit Court rejecting Appellants' contract claims was 
conclusive and operated as res judicata until reversed. The Commis- 
sion likewise held correctly that available judicial authority did not 
sustain Appellants in their claim that pendency of an appeal operated 
as a bar to the conclusiveness and res judicata effect of the Circuit 
Court's judgment. Appellants have misinterpreted the Southwestern 
Publishing Company case as holding that once a protest proceeding 

6 


Granik v. Federal Communications Commission, 98 U.S. App. D.C. 247, 234 F. (2d) 682 
(C.A. D.C. Cir. 1956) 
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has commenced, the protestant may not be dismissed or dropped as a 
party to the proceeding even though the protestant has concededly lost 
the only interest or interests on which its original standing was based. 
It is a well-established rule of law that parties may be removed or dis- 
missed from a proceeding when they lose the interest on which has been 
based their standing to participate. Finally, the Commission, after 
dismissing Appellants and before terminating the protest proceeding, 
properly applied the mandate of the Southwestern Publishing Company 
case and determined, after inquiry on the Commission's own motion, 
that no public interest questions remained to require continuation of 


the protest proceeding. 


ARGUMENT 


i 


Appellants' Brief Fails Fairly to Apprise This 


Court of the Matters Determined by the Florida 
Litigation. 


Although the matter before this Court involves review of actions 


of the Commission under the protest procedure of Section 309(c), such 
review necessitates a familiarity with and an understanding of the mat- 
ters determined by the Florida litigation involving the private persons 
who are parties to this appeal. As this Court said in the earlier appeal 
which involved only WMF4J, Inc. as Intervenor: 

". . . . the [Florida] court's decision as to the 

rights and obligations of the parties before it might 

influence the decision of the Commission affecting 

some or all of the same parties. "'' 
Moreover, the Commission in its decisions here under review stated 
that the Circuit Court judgment in Florida "held that the October 20, 
1954 agreement is not a contract" and had the effect of depriving Appel- 
lants of their status as a proper "party in interest''—a prerequisite to 


Granik v. Federal Communications Commission, 98 U.S. App. D.C. 247, 250; 234 F. 2d 682, 
685 (C.A. D.C. Cir. 1956) 
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the application of Section 309(c) protest procedures (R. 207). 


Appellants"Brief has failed to present fairly or accurately the 
scope of the determinations resulting from the Florida litigation. This 
is particularly true since Appellants, in the very few references made 
in their Brief to this matter, have chosen to place an interpretation 
upon the Florida litigation which cannot be supported when reference 


is made to the facts and law involved. ° 


Thus, at page 26 of their Brief, Appellants have stated that the 
Florida Supreme Court 
j 


"has implied that Esch's dealings with the Appellants 

might be the basis for an action for damages at law 

against Esch, based either on the contract itself, or 

on a tort action. The question of Esch's good faith 

and fair dealing is completely open. ..." 

As Appellants’ own language shows, these assertions can only be 

"implied" from the Florida Supreme Court's opinion. If will be shown 
by reference to the Florida litigation ghat tite implication is plainly un- 


warranted and unreasonable. Infra, pp. 12, 14. 


Again, at page 27 of their Brief, Appellants refer in this mislead- 
ing and erroneous way to the Florida litigation: 


"The decision of the Flbrida Supreme Céurt, al- 
though it precludes any further action for specific 
performance of the alleged contract between Appel- 
lants and Esch, does not preclude an action at law 
based on that contract." 
Intervenor will show that the Florida litigation precludes any action at 
law based on that contract as a.valid, binding or enforceable agree- 


ment. 


All of these misinterpretations by Appellants of the determinations 
resulting from the Florida litigation stem solely from what they have 


chosen to read into the per curiam opinion of the Florida Supreme 
Court which affirmed the judggent and decree rendered upon the bill 
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of complaint filed by Appellants and rendered by Florida Circuit Court 
sitting in chancery as the forum chosen by Appellants for the adjudica- 
tion of all rights which Appellants considered relevant to the protection 
of their interest. This judgment and decree was handed down on Sep- 
tember 6, 1956, by the Circuit Court, Seventh Judicial Circuit in and 
for Volusia County Florida—in Chancery. The order judgment and 


decree® of the Court follows: 


"IT IS, THEREFORE, ORDERED, ADJUDGED AND 
DECREED as follows: 


"1. That specific performance and other equitable 
relief prayed for by the Plaintiffs in their Amended Com- 
plaint is denied in toto. 


"2. That the memorandum of October 20th, 1954, 
was not and is not a valid and binding contract as to any 
of the parties hereto. 


"3. That the Defendant, Telrad, Inc., a corporation 
organized and existing under the laws of the State of 
Florida, is not bound by the memorandum of October 20th, 
1954, in any respect whatsoever. 


"4. That the Defendant, W.C.O.A., Inc., a 
corporation organized and existing under the laws of the 
State of Florida, is not bound by the memorandum of 
October 20th, 1954, in any respect whatsoever. - 


"5. That the Defendant, WMFJ, Inc., a corporation 
organized and existing under the laws of the State of 
Florida, is not bound by the memorandum of October 20th, 
1954, in any respect whatsoever. 


"6. That the Defendant, W. Wright Esch, is not 
bound by the memorandum of October 20th, 1954, in any 
respect whatsoever. 


"7. That the Plaintiffs' prayer for money damages 
herein against the Defendant, W. Wright Esch, is herein 
and specifically denied. 


"8. That the Plaintiffs are denied money damages 
as against any of the Defendants herein. 


8 The 12 paragraphs to be quoted represent che conclusions of the Circuit Court, which conclusions 
are reached after a detailed review of the evidence and adoption of supporting findings of fact and law 
(R. 422-30). 


8a added by amended decree. R.440. 
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"9. That no negotiations or transactions which 
took place between or among any of the parties to this 
cause have vested any right, title, claim or interest, 
either in law or in equity, in favor of the Plaintiffs, 
or either of them, and against the Defendants, or any 
of them. 


"10. That all negotiations between W. Wright 
Esch and the Plaintiffs, or either of them, be and the 
same are hereby decreed to be of no force and effect, 
and that all agreements of whatsoever nature, between 
the Plaintiffs, or either of them, and the said W. Wright 
Esch, in reference to the subject matters of this 
litigation, be and they are hereby decreed of no force 
and effect. 


"11. That the counter-claims of Defendants. 
W. Wright Esch and Telrad, Inc., for damages are 
denied. 


"12. That the Defendants go hence without day, 
and that the costs herein be and the same are hereby 
taxed against the Plaintiffs and in favor of the 
Defendants, to be determined by the Clerk, in the 
sum of $ , for all of which 
let execution issue." 


It will be noted that this decree not only refused specific per- 
formance (para. 1), but it adjudged (para. 2-6, incl.) the memorandum 
of October 20th, 1954, as "not a valid contract as to any of the parties" 
to the litigation and as not binding Telrad, Inc., WMFuJ, Inc. or 
W. Wright Esch "in any respect whatsoever". Likewise in paragraphs 


7 and 8, money damages as prayed by the Plaintiffs (Appellants herein) 


were denied against W. Wright Esch or any of the defendants. Then in 
paragraphs 9 and 10 the Court adjudged that plaintiffs could claim no 


"right, title, claim or interest, either in law or equity" against any 
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of the defendants arising from the negotiations or transactions that 
were the subject of the judgment and the Court further completely nulli- 
fied all negotiations between Esch and the plaintiffs. That this judg- 
ment and decree of the Circuit Court could cut off fully and completely 


Appellants’ rights and claims against Mr. Esch as to all matters put 


in issue and litigated before that Court is indeed conceded by Appel- 


lants since they have stated (Br. 15) "That decision denied all relief 

to Granik and Cook, and held that the option agreement between Appel- 
lants and Esch was not a binding contract as to any of the parties to the 
Florida litigation". Upto this point, at least, Appellants seem to be 
willing to concede the obvious fact that the Circuit Court's decree left 
them no right to any action on the contract for damages such as they 


refer to (Br. 26 and 27) as noted supra. 


What Appellants have sought to use in order to circumvent this 
bar of res judicata and estoppel is the per curiam opinion of the Florida 
Supreme Court on the appeal taken by Appellants Granik and Cook from 
the Circuit Court's decree. This opinion of the Florida Supreme Court 
rendered on May 15, 1957, read: 

"Affirmed, without prejudice to any action at law, 
if any, which Appellants may have against Appellee, 
W. Wright Esch". 

The first thing to note is that the Court affirmed by per curiam 
opinion the entire Circuit Court's judgment and decree which was being 
reviewed by the Supreme Court on the appeal brought by Granik and 
Cook. Appellants in their Brief have devoted so much of their attention 
to interpreting (for their own advantage) the "without prejudice" clause 
of the opinion that they forget the single basic holding of the opinion— 
namely, that the Circuit Court's judgment was affirmed. The affirmance 
of the Supreme Court's opinion is alone sufficient to dispose of all the 
issues in litigation here, for as we have already noted, Appellants have 
conceded that the Circuit Court decree utterly rejected their entire 


contract claim including their prayer for money damages. It is 
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ridiculous to suggest that the consequence of the affirmance of the Cir- 
cuit Court's decree is to revive the claim by some arcane process, SO 
that it may regain legal recognition after having been legally adjudicated a 


nullity. 


Appellants are, of course, aware of the irrational nature of the 
position they are required to take that somehow the Supreme Court did 
not affirm the entire judgment and decree from which they took their 
appeal in Florida. Consequently, Appellants undertake to meet this 
difficulty by interpreting the "without prejudice" clause of the Supreme 
Court's opinion so as to read therein many implications of their own 
choosing. There is, however, one implication that cannot be read 
into this clause and one thing it clearly did not mean, i.e., that the 
decision on appeal of the Circuit Court's decree involved any reversal 
in any manner, shape or form of the lower Court's judgment. On the 
contrary, the "without prejudice" clause must logically be interpreted 
in a manner which would make it fully consistent and compatible with 
the part of the opinion to which it is appended, 1.e., the per curiam 
affirmance of the Circuit Court's judgment. This being evident, it 
would have been improper for the Commission and is unnecessary 
for this Court to indulge Appellants' ready hypotheses and assumptions 
as to what the Supreme Court might have "implied" by its "without preju- 
dice" clause. It is Intervenor's position that the burden was fairly on 
Granik and Cook as Appellants before the Supreme Court to seek as 
they had the right to do, by petition for rehearing, a clarification of 
the per curiam affirmance by the Supreme Court, if they hoped, as 
they indicate now, that the opinion as a whole reflected a reversal 


in part at least or was not an affirmance in its entirety of the Circuit 





Court decree. It is significant, however, that Appellants chose not 
to file any petition for rehearing. In the circumstances they must 


accept the affirmance of the per curiam opinion as reflecting an ap- 





proval in its entirety of the Circuit Court's decree. 





14 


Two brief illustrations will suffice to show the extreme and un- 
warranted lengths to which Appellants are misusing the "without preju- 
dice" clause to overcome and overturn, by implication alone, the mean- 
ing and import of the per curiam affirmance. First, as to the present 
existence of a contract binding upon Esch or anyone else, there can 
be no question but that Appellants put in issue and fully litigated before 
the Circuit Court their claim that their negotiations with Mr. Esch gave 


rise to a contract or some right, title, or interest in the broadcast 


properties or companies as against Mr. Esch. And yet at pages 26 


and 27 of their Brief, Appellants are urging upon this Court that the 
Supreme Court's opinion affirming the Circuit Court has impliedly 
recognized that Appellants may still have legally enforceable claims 

by an action at law for damages based on the contract. Second, Appel- 
lants argue (Br. 26) that under the Supreme Court's affirmance the 
question of Esch's "good faith and fair dealing" are "completely open". 
This assertion is made despite affirmance by the Supreme Court of a 
judgment and decree which made detailed findings concerning evidence 
of the manner in which the Appellants, both lawyers themselves, pre- 
pared the memorandum of their negotiations with Mr. Esch, a non- 
lawyer (R. 424); a judgment and decree which made detailed findings to 
the effect that Appellants, Granik and Cook, had actual knowledge as 
to where to obtain full information with respect to Telrad, Inc. and 
knowledge of the laws of Florida which precluded Mr. Esch from making 
individually any negotiation or agreement binding upon or affecting Tel- 
rad, Inc. (R. 426); a judgment and decree which determined” that 


" As noted previously Appellants (Br. 15) have conceded that the Circuit Court found that no binding 
contract existed as toanyone. Obviously, if the Supreme Court had really thought that Appellants had 
an action at law for money damages, based on the existence of a contract, it could not have affirmed a 
lower court judgment which waz concemed in fully adjudicating and rejecting in toro Appellants’ contract 
claim and which specifically denied Appellants any right to money damages on the contract. 


10 

The Court's findings discussed fully the stock ownership in Telrad, Inc. (R. 426) and the 
subscription agreement (R. 429) on which Appellants have based their charges of misrepresentation and 
concealment. 
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Appellants, Granik and Cook, "are estopped to deny that there was any 
misrepresentation as the legal status of Telrad, Inc."" (R. 428) and 
finally a judgment and decree which found "THAT THE EQUITIES IN 
THIS CAUSE ARE WITH THE DEFENDANTS AND AGAINST THE PLAIN- 
TIFFS and that no predicate has been established either for specific 
performance or for money damages" (R. 428). (Use of all capital let- 
ters was by the Court itself). If the Supreme Court meant by its decision 
to keep all matters of good faith and fair dealing open, as Appellants now 
argue, it could not have affirmed but would have had to reverse this part 


at least of the Circuit Court's decree. 


The one thing that Appellants can be sure is no longer open by 
virtue of the Supreme Court's affirmance of the Circuit Court decision, 


is everything found in the Circuit Court's judgment and decree as having 


been put in issue, litigated, and adjudged. By the "without prejudice" 


clause the Supreme Court was clearly giving recognition to the fact that 
it was reviewing a judgment and decree in chancery and that the courts 
of law were open for such action "if any""against Mr. Esch for the trial 


of such issues of fact or law as were not litigated and tried before the 


sia Whatever rights at law, if any, may remain available to Appellants to survive the Supreme Court's 
per curiam affirmance of the Circuit Court, such rights do not include any rights enforceable at law on 
the basis of the Memorandum of October 20, 1954, as being a valid and binding contract. Thus, in 
Knabb v. Duner, 143 Fla. 92, 196 So. 456, in which the claims of an alleged vendee to an executory 
contract for an interest in land were rejected as having been previously litigated and adjudicated, the 
Florida Supreme Court said: (143 Fla, at 101-2, 196 So. at 460) 


"Knabb had his day in court to assert his claim, if any, he had, to the lands involved 
in this suit that he exercised that right and failed to prevail. He now attempts to set 
up the same contracts and agreements upon which he relied in that suit as a basis for 
his present claim that he was the owner of some other interest in the lands than that 
which he sought to establish in the former suit. * * * 


"And so it is that the well-established rule, ‘That a judgment on the merits, rendered 

in a former suit between the same parties or their privies, on the same cause of action, 

by a court of competent jurisdiction, operates as an estoppel, not only as to every 

matter which was offered and received to sustain or defeat the claim but as to every 

other matter which might with propriety have been litigated and determined in that 

action’." See Mabson v. Christ, 104 Fla. 606, 140 So. 671 (citing other cases 

including Barse v. Whaley, cited by the Commission's Opinion, R. 455). 
In Barse v. Whaley the Court quoted (102 Fla. at 407 and 135 So. at 880) with approval Hay v. Salisbury, 
92 Fla. 446, 109 So. 617, as follows: 


matters distinctly put in issue and determined by a court of competent 
jurisdiction as to parties and subject matter shall not be retried between the same 
parties in any subsequent suit in any court.” (emphasis supplied). 
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Circuit Court in Chancery.’ Emphasis has been supplied to the Su- 
preme Court's use of the words, "if any" precisely because it is be- 
lieved that the Court had no particular action at law in mind as a result 


of the issues litigated below, but had in mind only a purely hypothetical 


reference to actions at law which might still lie’ as to those issues 


of fact and law not litigated before the Circuit Court in Chancery. 


Ur. 


Appellants Are Without Standing to Prosecute This 
Appeal And The Appeal Should Be Dismissed. 


Appellants have taken this appeal under Section 402 (b) (6) of the 
Communications Act of 1934, as amended, which gives standing to ap- 
peal from decisions and orders of the Federal Communications Commis- 
sion of the type here involved to "any other person who is aggrieved or 
whose interests are adversely affected'"'thereby. 47 USC 402 (b) (6). 
Since Appellants’ standing to appeal is conferred by statute and cannot 
exist independently of the statutory appeal provision, Appellants may 
maintain this appeal only if they can show that they are "persons ag- 
grieved" under Section 402 (b) (6) by the actions of the Commission from 
which they are now seeking to appeal. Telegraph Herald Co. v. FCC, 
62 U.S. App. D.C. 240, 242; 66 F 2d 220, 222 (App. D.C. 1933). 


This Court has previously held in an earlier appeal that the com- 


mon interest then shown to exist by these Appellants as a "'party in 


12 

The law is well settled in Florida that an equity court may properly determine matters of law 
arising from the same claim. Thus, equity will not award a partial or incomplete decree and will 
therefore not remit a portion of the controversy to a court of law, Lorenz v. Hollywood.(1940), 144 
Fla. 324, 198S0. 17, Equity will retain jurisdic.ion and finally dispose of litigation even though such 
a procedure necessitates determination of purely legal rights, Hitchcolk v. Mortgage Secur. Corp., 
(1928), 95 Fla. 147, 116 So. 244: Lorenz v. Hollywood, supra, ora granting of purely legal remedies, 
Hitchcolk v. Mortgage Secur. Corp., supra: Winn & Lovett Grocery Co. v. Saffold Bros. Produce Co., 
(1935), 121 Fla. 833, 164 So. 681; Lorenz v. Hollywood, supra; State Road Dept. v. Bender, (1941), 
147 Fla. 15, 2So. 2d 298. The fact that the case involves issues that ordinarily would be submitted to 
a jury does not operate as a bar to equity in this regard. Dantzler Lumber & Export Co. v. Columbia 
Cas. Co., (1934), 115 Fla. 541, 156 So, 116, 95 ALR 258; Lorenz v. Hollywood, supra. Equity’s 
assumption of jurisdiction divests the parties of any remedies at law, Koretsky v. Singer, (1947), 159 
Fla. 501, 32 So. 2d 5, even though such remedies are fully adequate, Gik v. Smith, (1934), 117 Fla. 
176, 157 So. 657. 
13 Intervenors W.C.O.A., Inc. and Telrad, Inc., are not conceding that Appellants have any right 
of action against Mr. Esch surviving the judgment and decree of the Circuit Court already handed down. 
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interest' and 'person aggrieved or whose interests are adversely af- 
fected’ is broad enough to confer standing on Appellants [in that] 
they have a tangible, substantial and particular interest in the subject 


matter of the Commission proceedings". This Court further held: 


"By contract they had secured an interest in 
Esch's ownership of the license. The proceedings 
| protested by appellants] were calculated to lead 
to Commission action inconsistent with appellants’ 
interests, which were known to the Commission. 
Indeed, the action of the Commission granting the 
assignment application amounted to approval of 
transfer of the station license to intervenor, not- 
withstanding Esch was shown, prima facie, to have 
contracted to apply to the Commission for assign- 
ment of the license to appellants. . . The stake of 
appellants in the facilities of the station and in the 
license seems to us to reach a status comparable to 
the economic interest which gave standing in San- 
ders. "15 


The simple and indisputable fact is that Appellants no longer have 
a legally enforceable interest in the contract previously referred to by 
the Court, nor any "stake. . . in the facilities of the station and in the 
license", because, as the Commission stated in its Opinion and Order 
(para. 4) here under review: 


". , . the decree of the Circuit Court in and for 
Volusia County, Florida, in the case entitled 
Theodore Granik and William H. Cook; plaintiffs, 

v. W. Wright Esch, WMF4J, Inc., a Florida corpo- 
ration and W.C.O.A., Inc., a Florida corporation, 
defendants, Chancery No. 24866; which decree was 
rendered on September 7, 1956, and stated, in perti- 
nent part, with respect to the alleged option between 
Protestants and Esch, '. . . That the Memorandum 
of October 20, 1954, was not and is not a valid and 
binding contract as to any of the parties hereto. . .' 


Granik and Cook v. Federal Communications Commission, 98 U.S. App. D.C. 247, 250, 
234 F. 2d 682, 685(C.A. D.C. Cir, 1956) 
15 

Granik and Cook v. Federal Communications Commission, 98 U.S. App. D.C. 247, 249-50, 
234 F. 2d 682, 684-5(C.A. D.C, Cir. 1956). The Commission in its Opinion and Order, para. 5 
(22 FCC Rep. 83-4) (R. 206-7) followed the Court's decision in this respect. 
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and 'That the defendant, W. Wright Esch, is not bound 
by the Memorandum of October 20, 1954, in any respect 
whatsoever'. .." R. 206, 22 FCC Rep. 83." 

Intervenors as applicants below requested the Commissionto dis- 
miss the protests, since the aforesaid decree had determined as res 
judicata that the memorandum of October 20, 1954, was not and never 
was a contract and not binding upon any of the parties "in any respect 
whatsoever". (R. 430-1) Appellants herein, as protestants below, 
opposed dismissal of the protests by the Commission on the sole ground 
that this decree of the Circuit Court of Florida was appealable and was 
being appealed and that "until that appeal has been finally adjudicated, 
the Circuit Court determination does not finally establish the respective 
rights of the parties". (R. 446) 


As this Court now knows by attachment to the "Joint Motion to 
Amend Stipulation", filed on June 25, 1957, by Appellants, Appellee, 
and Intervenors, WMFJ, Inc., Telrad, Inc. and W.C.O.A., Inc., the 
Supreme Court of Florida by per curiam decision of May 15, 1957, 
affirmed the aforesaid decree of the Circuit Court. Appellants in their 
Motion to Remand (para. 2) filed on June 25, 1957, stated and thereby 
conceded the following with respect to the decision of the Supreme Court 
of Florida as it affects the rights of the parties: 


"That | Supreme Court] decision affirmed the lower 
Court insofar as it held that an action for specific 
performance of the agreement between Granik and 
Cook and Esch does not lie". 

It is submitted that by Appellants’ concession the only interest 
which gave Appellants "a stake in the facilities of the station and in the 
license"' or "by contract... an interest in Esch's ownership in the 
license" as referred to by the Court in the earlier appeal has now by 
final and competent judicial determination been determined adversely 

16 


The judgment and decree of the Circuit Court is set out in full in the record of the instant 
proceeding at R. 422-435 with the conclusions quoted, supra, pages 10-11 
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to them and that they clearly no longer have any legally enforceable 
right by specific performance’. to acquire the "facilities of the station", 
Pa the“license"', the "ownership of the license" nor any other interest 

a "in the subject matter of the Commission's proceedings" all of which, 
as indicated by the foregoing quotations, were held by this Court to be 
an indispensable element to Appellants' standing either as a "party in 
interest" or as "a person aggrieved or whose interest is adversely 
affected". 


Since Appellants have lost, by competent and final judicial deter- 



















mination, the only claim or interest which they could have in the "sub- 
ject matter of the Commission's proceedings", i.e., the facilities of 

the station, its license or its ownership, Appellants have lost their stand- 
ing to appeal as a "person aggrieved" under Section 402 (b) (6) of the 

> Communications Act and the appeals in these proceedings must be dis- 
missed. United States v. Storer Broadcasting Co., 351 U.S. 192, 197 
(1956)—"Jurisdiction [to entertain an appeal] depends upon standing to 
seek review". See also Telegraph Herald Co. v. FRC, 62 App. D.C. 
240, 66 F 2d 220 (App. D.C. 1933). 


Though dismissal of the appeals on the foregoing grounds follows 
from Appellants’ concession that it can no longer lay any claim or assert 
by specific performance any interest against the facilities of the station, 
the license or the ownership thereof, the grounds for dismissal are in- 


deed broader, since the per curiam decision of the Supreme Court of 





so Florida affirming the Circuit Court's decree laid at rest as res judicata 
° and has estopped Appellants from making any claim in law or equity that 
any contract existed between them and W. Wright Esch or any of the 
other parties. Brown v. Brown, 74 U.S. App. D.C. 309, 310, 122 F 2d 
219, 220 (App. D.C. 1941); see also 30 Am. Jur. 908 Secs. 161, 162 


17 
Nor, as Intervenors show hereinafter, any other legally enforceable right which depends upon the 
Memorandum of October 20, 1954, as being a binding and valid contract. 
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and Anno. 88 ALR 574. Thus, the U.S. Supreme Court said in a case 
much cited in the briefs of the parties on the earlier Granik and Cook 
appeal (Case No. 12909): 


"Of course, the question of fraud adjudicated by the 
State court will no longer be open insofar as it bears 
upon the reliability as licensee of any of the parties." 
Radio Station WOW, Inc. v. Johnson, 326 U.S. 120, 
132 (1945). 


These principles of law were properly applied by the Commission 
in its opinion (Para. 7) disposing of the protests: 


"A Florida court of competent jurisdiction (paragraph 
4, supra) now however, has held that the October 20, 
1954, agreement is not a contract and the Commission 
has officially noticed the Florida court's decision. 
The effect of this decision is to eliminate the basis 

of Protestants’ claim of interest stemming from the 
alleged breach of contract by Esch and to deprive 
Petitioners of their position as parties in interest 
within the meaning of Sections 309 (c) and 405 of the 
Communications Act. Any attempt in this proceeding 
to prove the existence of a contract could be nothing 
more than a useless act and an unwarranted attempt 
by this Commission to override the jurisdiction which 
was exercised by the Florida Court when it entered 
its decree. Although the Commission's order which 
designated this proceeding for oral argument had the 
effect of assuming allegations made in the protest to 
be true, the Commission cannot blind itself to realities 
which, as in the present case, are a proper object for 
its official notice and which go to the basis of the con- 
troversy before it. '' (Emphasis supplied) (R. 207) 





In their brief (p. 27), Appellants rely upon two arguments as a 
basis for contending that the instant appeals may not be dismissed. 
First, Appellants' standing is "based not only on the alleged existence 
of a contract between them and Esch but also upon the pendency of liti- 
gation between the parties in the Florida state courts" and, second, 
Appellants claim that they have not "lost their stake in the facilities of 
the stations" because in their view an action at law for money damages 
may still lie. Both of these points will be shown to be wholly without 


merit. 


ra 
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As to the pendency of litigation point, the simple fact is that there 
is no litigation pending. Hence even if Appellants properly construed 
this Court's holding on this point in the earlier appeal, they have failed 
to bring themselves within that holding since they must and do concede 
that no litigation is in fact pending. ® (Br. 27) Recognizing this fatal 
deficiency in their position, Appellants take refuge in an argument which, 
ostrich-like, leaves them still wholly exposed and unprotected. This 
argument states (Br. 27) that since Appellants' Florida counsel has 
been instructed to "explore" and to "advise" Appellants of their rights 
to bring an action at law’ against Esch, "the contest between the par- 
ties persists"—according to Appellants—despite the fact that a period 
of over six months in "study" has already been devoted to the problem 
since the Florida Supreme Court's affirmance. It is submitted that 
nothing in this Court's decision in the earlier appeal nor in any other 


decision can be found to suggest that Congress intended to give standing 


tie — 20 
to appeal Commission orders to mere "would be" litigants’ or to use 


a term indicated by Appellants, a contestant—in this case presumably 
someone willing or having a purpose to use the administrative and ju- 
dicial process in prolonging litigation even though an adjudication has 


been made of all rights for which recognition had been sought in a court 
of competent jurisdiction. 


The abuse of the right to appeal under Section 402 (b) (6) which 
Appellants propose by such a farfetched argument is not hard to visualize. 
Under Appellants' loose approach, the right to appeal would be conferred 


on anybody who may threaten to file or may even be thinking about filing 


18 . a petitioner's aggrievement must be present and immediate or at least must be demonstrably 
a looming unavoidable threat. It must be immediately pressing.” Cincinnati Gas and Electric Co. v. 
Federal Power Commission, 100 U.S. App. D.C. __, 246 F. 2d 688, 694(C.A. D.C, Cir. 1957), 


19 Such an action at law would have to be an action on some issue of fact or law not litigated or 
determined by the judgment and decree of the Circuit Court of Volusia County. See Anno, 88 ALR 574 
discussing cases establishing estoppel in a second cause to relitigate matters of fact or law determined by 
final judgment in the first case, See also footnote 11, supra. 

a Characterizing Appellants as “would be” litigants may be conceding too much, since Appellants 
are merely thinking about the possibility of further action. 
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a lawsuit. Buta "would be" litigant should have no more standing than 
a "would be" applicant. Telegraph Herald Co. v. FCC, 62 App. D.C. 
240, 66 F 2d 220 (App. D.C. 1933); see also Federal Broadcasting Sys- 
tem v. FCC, 96 U.S. App. D.C. 260, 268; 225 F 2d 560, 568 (USCA 
D.C. Cir. 1955) (denying standing to a "would be" applicant to assert 
Ashbacker rights and citing cases). 


Not only have Appellants failed to qualify under their own inter- 
pretation of this Court's "pendency of litigation" holding, but they have 
also grossly misinterpreted that holding. This Court in its earlier 
decision was referring to the particular Florida litigation which was 
then pending, in which among many other prayers for relief, Appellants 
were seeking the remedy of specific performance as to the broadcast 
properties and/or broadcast authorizations which were described by 
Appellants (Brief Case 12909) as the ‘fruits of the contract" they al- 
legedly had with Mr. Esch. As the Commission itself said in one of its 
opinions and orders here under review 


Protestants’ standing as parties in interest was 
predicated by the Court of Appeals upon their prima 
facie showing that there was such a contract." 
(Para. 6, R. 207). 





It is submitted that this Court did not reasonably have in mind 
what Appellants now assert” ~-namely, that any litigation in the Florida 
courts of whatever nature, in esse or posse, whether related to rights 
in the broadcast properties and/or authorizations or not, was sufficient 
to give Appellants standing. Certainly it would seem unreasonable to 
assert, as Appellants are now forced to do, that this Court's holding in 
the earlier decision meant to refer to any Florida litigation whether or 
not it had anything to do with property rights in broadcast facilities or 
that it meant to refer to any Florida litigation even when the particular 
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In the earlier case (no. 12,909) Appellants in their brief (f.n. 4) made it quite clear that for 
urposes of that appeal Appellants must be treated as the holders of a valid option. In the instant 
appeal, by virtue of the Circuit Court judgment and decree, the opposite must be posited--i.e., 
Appellants hold no option nor any contract rights against any of the Intervenors. 
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Florida litigation then before the Court has since been completely and 
finally litigated right up to and including the highest tribunal in that 
State. Appellants have failed to show that the Commission's action in 
granting its consent in April 1956 to acquisition of control of Telrad, 
Inc. by W.C.0.A., Inc. has "aggrieved or adversely affected" (Sec. 
402 (b) (6) of the Act) any right or interest in the affected broadcast 
facilities remaining to Appellants after the Circuit Court decree.” 
Appellants' first point in support of their claim of standing is thus 
without merit. 


So, too, is their second point, i.e., that they have not lost their 
stake in the facilities because (a) they have in their view an actionable 
right of action against Mr. Esch for money damages on the alleged 
contract, and (b) in the event of a recovery on such an action, Mr. Esch 
might mitigate his damages by transferring bare licenses to Appellants. 
This second point actually depends on the first, since it assumes filing 
and successful litigation of a hypothetical second law suit against Mr. 
Esch. This premise has already been shown to be purely speculative 
and unrelated to the basic issues and subject matter of any Commission 
consent, given such as here, for acquisition of control of Intervenor 
Telrad by Intervenor W.C.0.A., Inc.” Apart from this fatal defect, 
Appellants have misconceived "mitigation of damages" as giving them 
any stake in bare licenses. Appellants, themselves, overlook and ask 


this Court to overlook the fact that insofar as Florida law is concerned 


22 ee —_ 
"In order to avoid clogging of the courts by reason of mass vindication of the public interest by 


anyone who might be so inclined, and because of the constitutional requirement of ‘case Or controversy’, 
the one bringing suit must also show personal injury of a substantial character in order to have standing to 
institute the action.” Seatrain Lines, Inc. v. United States, 152 F. Supp. 619, 625(D.C. Del. 1957) 
-- a three-judge court to review an ICC order, 


In the first appeal (Case No. 12,909) Appellants took the position in their brief (Summary of 
Argument) that their right to specific performance was the crux of the case and that “monetary damages 
cannot take the place of a radio license". They argued then that the Commission erred in holding 
that Appellants were not aggrieved as protestants because they could be made whole by an award of 
money damages by the Florida Courts which award would not be affected by any consent given by the 
Commission to acquisition of broadcast facilities by Intervenor WMFJ, Inc. 


Mitigation of damages is a legal concept which imposes a duty on the injured party or the party 





claiming damages of minimizing the damage or loss suffered by him, It is not as Appellants urge, a 
right or duty of one who is accused of being the injuring party but who denies any liability. 15 Am. 
Jur. 420-4, Sec. 27. 
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it is res judicata and Appellants are estopped to assert that there has 
ever been any contract between Appellants and Mr. Esch or that Appel- 
lants have shown any right to the broadcast properties and/or authoriza- 
tions in question. Peckham v. Family Loan Co., 196 F 2d 838, 840-1 
(CA 5Cir. 1952). This being the case, Mr. Esch and Telrad, Inc. were 
in a position and had full legal right to enter into and consummate proper 
and legally enforceable contracts to transfer these properties and/or 
authorizations to Intervenor, WMFJ, Inc. and to Intervenor, W.C.0O.A., 


25 
Inc. 


Having, by legal fact and effect, been adjudged : legally free to 


contract with Intervenors WMFJ, Inc. and W.C.0O.A., Inc., for disposi- 
tion of the properties and authorizations in question, having made such 
contracts and having consummated them by disposition of the properties 
and authorizations to Intervenors WMFJ, Inc. and W.C.O.A., Inc., there 
is nothing Mr. Esch could legally do with either the properties or authori- 
zations without being subject to legal action by Intervenors WMF4J, Inc. 
and W.C.0O.A., Inc., whose rights, by virtue of the Florida Courts' 
decision, have now become clearly paramount to those of Appellants 
insofar as any stake in the properties and licenses is concerned. Even 
if the Commission were to order retransfer of the bare licenses to Mr. 
Esch as Appellants suggest,” Mr. Esch is hardly in a legally supportable 
position to use or manipulate government authorizations issued for ser- 
vice to the public interest as mere trading material on which a monetary 
25 In the case of W.C.O.A., Inc., the television perrnit was known to be held by Telrad, Inc. and 
not by Mr, Esch. Telrad, Inc. wa: not a party in any tespect to Appellants’ alleged option agreement 
with Mr. Esch. 

Indeed, this right was judicially found and recognized by the Circuit Court, as follows: "This Court 


further finds that the sale of controlling shares of stock from Telrad, Inc. to W.C.O.A., Inc. wasa bona 
fide act of both corporations and proper in every respect”, R. 430. 
27 : : ; ee 

The assumption asto licenses and physical properties is, of course, preposterous since transfer of 
the bare licenses from the present licensee: to Mr. Esch without the physical equipment and properties 
(Appellants concede re-transfer of properties is out of the question) necessary to operation of a broadcast 
station at the precise transmitter -- antenna location now specified in the license, would mean that the 
stations would go off the air and the public would lose both an AM and a TV service. _Radio Station 
WOW, Inc. v. Johnson, 326 U.S, 120, 132 (1945). 
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value would have to be fixed to reduce (or mitigate, as Appellants in- 
accurately call it) any private obligation he might have to satisfy hy- 
pothetical money damages from a hypothetical suit to Appellants who 
have been and are now adjudged as having no rights in such broadcast 
facilities. 


It is submitted that these appeals must be dismissed, Appellants 
having utterly failed to show that they have the interest requisite for 
standing under Section 402 (b) (6) of the Act.’ It may be observed in 
conclusion, as previously noted, supra, that the unsoundness of Appel- 
lants continued claim of interest and standing to appeal stems from 
their refusal to accept or acknowledge the full and proper import of 
the per curiam decision of the Florida Supreme Court affirming the 
conclusive judgment and decree of the Circuit Court in favor of the 


Intervenors here. 


Ii. 


A. The Commission Correctly Held That The 
Judgment and Decree of the Circuit Court 


Was Conclusive Until Reversed. 

Appellants' Brief (pp. 16-17) contains the contention that the 
Commission erred in following the judgment and decree of the Florida 
Circuit Court against Granik and Cook, because the latter had instructed 
counsel to prepare an appeal and "until the appeal was finally adjudi- 
cated, the respective rights of the parties would not be conclusively 
established". 


The Commission considered this contention and correctly rejected 
it with the following holding: 
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“It is a fundamental rule that to be entitled to institute appeal or error proceedings a person must 
have a present interest in the subject matter of the litigation, and must be aggrieved or prejudiced by 
the judgment, order, or decree. If the interest has terminated; he cannot institute review proceedings.” 
2 Am. Jur. 941 Sec. 149; see also Sections 150-151. 
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"Protestants do not deny the existence or validity 
of the Florida court decision but, as pointed out 

in paragraph 5, supra, predicate their opposition 
upon their stated intention to appeal the said deci- 
sion. The general rule of law in this regard is 
that judgments of courts of competent jurisdiction 
are final and conclusive until reversed (50 CJS, 
Judgments, Sec. 686), a position which has also 
been taken by the Supreme Court of Florida in 
Barse v. Whaley, 135 So. 879, 880. In addition, 
the Commission is faced with the specific mandate 
of Section 309 (c) of the Act to expedite hearing and 
determination of protest cases, a direction which 
would not be served were the Commission to fore- 
bear from taking action until all steps in the appel- 
late process of state courts of competent jurisdiction 
were exhausted. "" (R. 455) 


In contending that the Commission erred in this holding (Br. 16 to 
middle page 18), Appellants nowhere address themselves to the Commis- 
sion's specific holding nor to the authority cited there. They merely 
engage in a rhetorical exercise of self-serving hypotheses and come to 
the conclusion without the citation of any authority that "the only reason- 
able course for the Commission to have followed" would have been to 
await a final determination on the respective rights of the parties by 
the Florida Courts. This argument leads nowhere, however, since the 
Commission's error, as alleged by Appellants, in not awaiting the out- 
come of a pending appeal, is now cured. The appeal has now been con- 
clusively decided against Appellants and a remand to the Commission 


on this claim of error would serve no useful purpose. 


No more need be said on this point. The Commission's holding is 
clear, reasonable and supported not only by cited authority but by other 
authority~” Appellants have not even attempted to show that the 


Although Appellants (Br. 17) purport to see impossible legal consequences from the Commission’s 
holding, the fact of the matter is that although authority in the country as a whole is divided, the rule 
in Florida and the Federal rule specifically hold that pendency of an appeal does not prevent a judgment 
on the merits from operating as res judicata. Barse v. Whaley, 102 Fla. 404, 135 So. 879 (Syllabus 





and opinion of court set forth holding that res judicata applies so long as judgment remains unreversed ). 
For general discussion, see Anno. 9 ALR 2d 1000-1008 including comment on Florida case at p. 1008 
Reese v, Damato, 44 Fla. 692. 
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Commission was wrong in the authority it cited, nor have they even at- 
tempted to refer to any authority. Appellants’ point is not well taken. 


The correctness of the Commission's holding on this point as 
quoted above and Appellants'failure to discuss much less show the 
error thereof, is likewise dispositive of Appellants' quotation (Br. 18- 
19) of this Court's earlier opinion, as holding that independently of the 
contract claim, Appellants had standing "by reason of the likelihood of 
injury to Appellants because of the effect the Commission's action might 
have upon the Florida litigation". Granik, etal. v. FCC, 98 U.S. App. 
D.C. 247, 249-50, 234 F(2d) 682, 684-5. However, the Florida litiga- 
tion referred to by the Court was the specific proceeding then pending 
in the Circuit Court on the merits of Appellants' claims. Though Ap- 
pellants state (Br. 19) that "it is clear that as long as the Florida liti- 
gation was alive this ground of standing existed", it is equally clear, as 
has already been pointed out and as Appellants have chosen to ignore, 
that the Florida litigation became res judicata and operated as an estop- 
pel to preclude any further claim of the Appellants by specific performance, 
contract, or otherwise affecting any right or title in broadcast properties 
and/or authorizations as adjudicated by the judgment and decree of the 
Circuit Court. Seepp.11-12,15supra. Appellants had their "day in 
Court'"'—the Circuit Court which received and weighed the evidence. 
They may not be heard to complain that their "day in court" is made an 
unending Arctic summer day by the simple device of filing an appeal 
(since decided adversely to their interest). This Court did previously 
find that because Appellants had a case pending in the Circuit Court 
for adjudication of their rights and claims, Appellants then showed suf- 
ficient interest and standing to protest because of the effect on that pro- 
ceeding which Commission action on a protest might have. But that 


Circuit Court proceeding was decided and as the Commission said, was 


res judicata against Appellants. Their taking of an appeal (since decided) 


did not, as has already been shown, affect the conclusiveness of the 


Circuit Court's judgment. 
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B. The Commission Correctly Ruled That A 
Protestant May Lose Standing After Protest 


Proceedings Have Commenced. 

In their Brief, Appellants contend that the Commission violated 
Section 309 (c) of the Communications Act of 1934 as amended when it 
held that a person with proper standing at the commencement of protest 
proceedings may lose standing. (Br. 12, Point 3; Br. 19-24). It is 
the Appellants' position that if they originally had standing "they could 
not be deprived of their right to pursue these | protest] questions to a 
final decision" even if it were conceded that "they would not have had 
standing" if Appellants had filed their protest at the time the Commis- 
sion dismissed the protest. (Appellants' Br. 20) 


Appellants are addressing to this Court arguments which would 
be appropriate in support of legislative action to insure, as Appellants 
put it, that "the protestant maintains his right to defend the public in- 
terest until a final decision" (Br. 24). Indeed Appellants' arguments 


imply a criticism of this Court's recent decision in the Southwestern 


Publishing Co. case (__U.S. App. D.C. ___, 243 F 2d 829) which in 


Appellants' words led to "an unfortunate situation" by virtue of this 
Court's holding that the Commission had "a duty to decide but there 
was no one present who had standing to require the Commission to 
exercise those duties" (Appellants' Br. 24). But the Court in the 
Southwestern Publishing Co. case was construing the law as it exists 
and was not changing the law, as urged by Appellants, to satisfy a 
theory that the party in interest and protest procedures of the law can 
be effective only if "the status of private attorney-general" is preserved 
until a final decision notwithstanding changed circumstances whereby 
the protestant may have concededly lost the interest which originally 
conferred standing. 


Appellants seek to avoid the impact of the Southwestern Publish- 
ing Co. case by limiting the Court's holding to an acknowledgment that 
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a party applicant may lose its standing and be dismissed, but nota 
party protestant. Though the appellant there may have been an applicant 
before the Commission, the Court's decision in Southwestern Publishing 
Co. referred to a "party to a proceeding" generally without distinguish- 
ing between party applicants and party protestants. It is more logical 
to assume that the Court meant by that to include all parties without 
distinction when it was discussing the dismissal of the appealfor lack 

of standing and not as Appellants argue, that certain parties are more 
or less vulnerable than others to dismissal—a matter of law which the 
Court in that opinion never discussed nor adverted to. Indeed, although 
Appellants emphasize that Southwestern's loss of standing was as an 
applicant, Appellants concede elsewhere (Br. 22) that Southwestern 
"urged that it was entitled to continue its participation in the Commis- 
sion proceeding because it would receive economic injury as the result 
of a grant of the extension of the construction permit to its competitor". 
This surely is more the description of a "party in interest" protestant 
than a party applicant whom Appellants describe as having only a secondary 


role. 


It is a fundamental principle to the institution and continuation of 
all legal proceedings that requisite interest of the parties and in the sub- 
ject matter exist. Thus, the Federal Rules of Civil Procedure prescribe 
by Rule 17 that suits may be brought only by "real parties in interest" 
with dismissal of proceedings for objection as to parties being the gen- 
eralrule. 17 Am. Jur. 148 Sec. 70. Where interest is affected so as 
to result in loss of interest in subject matter, dismissal likewise fol- 
lows. 17 Am. Jur. 146 Sec. 66. The same general rules affect requisite 
standing or interest to appeal as already shown by authorities discussed 
and cited, supra. The consequence of Appellants' desired interpreta- 
tion of the Southwestern Publishing Co. case would be to permit persons 
to continue with full rights as parties to prolong proceedings even though 


pat. 6 ya OO 
such persons no longer have requisite interest or standing. Under such 


30 This is the issue raised by Appellants’ Brief, Part B(pp. 19-24). 
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an approach, there would be no reason why, if continuation of requisite 
interest and standing after commencement of proceedings is not re- 
quired, the rights and status of such a party might not be assigned, even 
for a consideration, to anyone having a reason for wanting the adminis- 
trative process to be invoked to its fullest extent. Such a consequence 


might serve a private but hardly any public interest. 


The proper interpretation of this general legal situation is that 


indicated by this Court in the Southwestern Publishing Co. case, i.e., 


that any party to a proceeding under Section 309 may be dismissed by 
the Commission when loss of requisite "interest" or standing has been 
made to appear, so that such a person becomes a stranger in legal ef- 
fect to the interests being litigated. This Court further held that though 
a party is dismissed, so that no one remains to present matters of pub- 
lic interest, the public interest is not adversely affected, because the 
Commission which is the appointed arbiter of the public interest must 
still determine on its own motion any public interest questions which 
appear or remain. Though Appellants regard this as "an unfortunate 
situation", the misfortune is only from their private point of view in 
that it deprives individuals of litigious disposition from prolonging pro- 
ceedings after the interest which gave them standing has admittedly 
been ended. 
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C. The Commission Properly Considered 
Remaining Public Interest Questions On 
Its Own Motion. 

The Commission's Memorandum Opinions and Orders issued 
January 31, 1957 made detailed findings and gave extensive considera- 
tion on its own motion to the remaining question” raised by the Granik 
and Cook protest. (R. 207, et seq. —para. 8-15, incl.). It concluded 
that no question was raised which would require or warrant further 
action by the Commission on its own motion (R. 210-11, para. 15; 

R. 455, para. 8). Thus the Commission followed the mandate of the 
Southwestern Publishing Co. case to review public interest questions 
on its own motion before terminating a protest hearing. Appellants 
in their Brief (Part C, pp. 24-27) do not dispute this. They merely 
argue that if Appellants are right in arguing that the Commission erred 
in dismissing the protest, then the examination on the Commission's 
own motion of the merits of Appellants' protest allegations was not 
adequate to comply with the requirements of Section 309(c). Though 
this contention is without merit it is a point, however, which is never 
reached, because as already discussed, supra, the Commission acted 


properly in dismissing the protest. 


x“ 


The Commission had already held in these opinions that since the allegations of good faith and 
fair dealing reflecting on Mr. Esch were based entirely upon his intentional and willful breach of a 
binding contract (see Protest, para. 7, R. 78--9; and Protest, para 10, R. 366) that question was 
resolved by the judgment of the Circuit Court that there never was a binding agreement or contract to be 
broken by Mr. Esch (R. 205, para, 2; R. 206, para. 4; R. 206-7, para. 5, 6, 7). 
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This was true although the Southwestern Publishing Co, case was not decided until approximately 
three months later, 
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CONCLUSION 


1) This Court should dismiss the appeals for lack of 


requisite standing, or 


2) The Commission having acted in a manner fully consistent 
with its statutory authority and discretion and with cited judicial 
authority and there having been no reversible error committed, this 


Court should affirm the Commission's action here under review. 


Respectfully submitted, 
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